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There is an old saying 
that nothing is certain 
but death and taxes. 
Yet in view of the agitation last fall 
in the interest of the repeal of the 
tax on the surplus of New York sav- 
ings banks, and the professions of 
both political parties in favor of such 
repeal, nothing seemed more certain 
to all interested in the subject than 
that the present legislature would 
make good its anti election promises 
in the interest of savings bank de- 
positors and repeal the tax. The 
platform adopted by the Republican 
party at Saratoga said concerning 
the savings bank tax: “If any taxes 
heretofore levied, especially such as 
affect the savings of the people, ap- 
pear to be unjust or unnecessary, we 
favor such revision of the tax laws 
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as will equitably correct such condi- 
tion.” 

In Gov. Higgins’ message to the 
legislature, he recommended the re- 
peal of the tax in the following lan- 
guage: ‘‘ The tax on the surplus and 
undivided profits of savings banks 
appears in its practical operation to 
be a tax upon the depositors and is 
therefore contrary to the long estab- 
lished policy of the state to exempt 
from taxation the savings of those 
who make use of these banks. The 
amount of the tax is charged against 
the current earnings of the bank and 
is not taken from the surplus, and 
it is claimed that the bank is there- 
fore unable to pay the same rates of 
interest to depositors as it would if 
the tax were not imposed. A reduc- 
tion of the interest on these accounts 
is a hardship to those affected there- 
by, and I recommend the repeal of 
thistax. Thereceiptsfrom this source 
for the past fiscal year were $720,. 
000, and the revenue thus lost must 
be made up; but at the same time 
justice seems to demand that this tax 
be abolished and that some more 
equitable method of raising the 
amount be resorted to.” 

Notwithstanding all this, at the 
present writing, it seems more than 
doubtful whether the legislature will 
make the promised repeal. No ad- 
ministration measure has, as yet, 
been introduced to repeal the tax, as 
promised in the Republican platform, 
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while a measure, introduced early in 
the session by Senator Foley, of the 
Democratic party, to accomplish the 
purpose, slumbered in committee un- 
til quite recently when, upon that 
Senator’s motion that the committee 
be discharged from consideration of 
the bill and that it be brought be- 
fore the Senate, the motion was de- 
feated by a strict party vote, only 
one Republican senator voting with 
the Democrats. 

It is reported that the Governor is 
in favor of the repeal, but there is 
some strong influence and motive 
against it. Just what that is, is un- 
known to some but may be guessed 
at by others. It remains to be seen 
whether the controlling forces in the 
legislature will take the only course 
open to them, consistent with honor, 
namely, repeal the tax. 


It does not seem possible 
that the New York legis- 
lature will be so blind to 
the true interests of the 
people of the state as to impose a 
tax on transfers of stock; yet power- 
ful influences are behind the bill for 
that purpose, now pending. The fol- 
lowing points of objection to the 
proposed law are given ina memorial 
to the Governor and legislature, by 
a committee representing the finan- 
cial interests, against the enactment 
of the law, accompanying which is 
a petition, having 50,000 signers, 
representing all the prominent indus- 
tries of the state: 


First—It is a burden upon capital, 
which would be imposed in this state 
alone, and, therefore, would tend to 
divert large amounts of capital to 
cities outside of our state, to the 
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great prejudice of our own banking 
and other financial interests. 

Second—It is not a tax on prop- 
erty, but upona process of trade and, 
therefore, would operate to the dis- 
couragement of business enterprise 
and activity. 

Third—It is a departure, without 
reason of justification, from the sound 
rule which requires taxation to be 
equal, for it is to be assessed against 
face values instead of actual values, 
and is therefore unequal. 

Fourth—Itsinjurious effect on finan- 
cial interests of the city of New York 
would be promptly reflected in the 
depreciation of real estate values, 
particularly in the business districts. 

Fifth—Great expenditures are now 
being made by corporations and by 
individuals in the improvement of 
real property in the city of New York. 
Such improvements were undertaken 
in the reasonable and justifiable ex- 
pectation that the commercial growth 
and supremacy of said city would 
not be imperilled by the imposition 
of discriminating burdens upon capi- 
tal seeking its facilities. 

Sixth—Any injury to the financial 
interests of the chief city of the state 
will be an injury to the state at 
large. 

Seventh—Many of our neighboring 
cities in other states already have 
organizations for. transacting busi- 
ness in securities. Without question 
a special tax levied upon such busi- 
ness conducted in this state would 
redound to their benefit and to our 
great detriment. Assured that these 
briefly stated objections to the pro- 
posed amendment will strongly ap- 
peal to your good judgment and to 
your patriotic interest in the welfare 
of the state, as well as of its princi- 
pal city. 


Goods are largely sold, 
nowadays, on a credit 
basis of 30 to 60 days, 
with a rebate or discount for cash, 
and the habit of paying cash and 


A Too Quick 
Payment. 





EDITORIAL. 


securing goods at the lower cash 
price is one which commends itself 
to thrifty buyers. But that disaster 
may sometimes result from being 
too prompt in making a cash pay- 
ment, that is to say, before the 
goods are actually in hand, is illus- 
trated by a case which we publish 
in this number, passed upon by the 
Court of Appeals of Maryland, dis- 
closing an example of commercial 
immorality on the part of a seller of 
goods that, fortunately, is of rare 
occurrence. 

It seems the William Fait Com- 
pany of Baltimore, a corporation 
doing business as packers of oysters, 
fruits and vegetables, sold the T. S. 
Reed Grocery Company, another 
corporation doing business at Beau- 
mont, Texas, 400 cases of ‘‘Stand- 
ard String Beans.’’ The terms of pay- 


ment were “60 days’ acceptance, or 
cash less 1% per cent. in 10 days.” 


The grocery company received an 
invoice for the goods and before the 
expiration of ten days from time of 
its receipt, and without waiting for 
actual arrival of the goods, remitted 
to the Baltimore corporation its 
New York draft for the cash price. 
This draft was remitted on a 16th 
of September. Three days before, 
on the 13th, the Baltimore corpora- 
tion had drawn on the Texas cor- 
poration for the goods, attached a 
bill of lading to the draft, and had 
it discounted by a warehouse com- 
pany in Baltimore. Obviously, when 
it received the draft from Texas, the 
only honorable thing to have done 
would have been to take up the 
draft given to the warehouse com- 
pany and release the goods for the 
benefit of the Texas grocery com- 
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pany. But there is sometimes truth 
in the old adage ‘“‘Corporations have 
no souls.’”’ This particular corpora- 
tion simply deposited this draft in 
the regular way with its bank in 
Baltimore, by which it was collected 
and the proceeds placed to its credit 
in usual course; then two days 
later, it went into the hands of a 
receiver, being indebted to its bank 
largely in excess of the balance to 
its credit. When the draft with bill 
of lading reached Texas, the drawee 
at first refused to pay, having already 
paid once, but later the grocery cor- 
poration was obliged to pay the 
draft, to obtain the string beans, 
and it then brought suit against the 
Baltimore bank, in which the draft 
first given in payment had been de- 
posited, attempting to claim owner- 
ship of the proceeds. 

The decision of the court of ap- 
peals of Maryland, denying the claim, 
fully discusses the law and shows 
the hopelessness of an attempt by 
one, who has given his draft in pay- 
ment to a payee, title to which has 
been passed to a bank in regular 
course, and possible advances made 
on the basis thereof, to claim the 
proceeds, as against the bank, where 
he has been defrauded by the payee. 
What the grocery concern in Texas 
should have done would have been 
to await delivery of the goods, be- 
fore making payment. That is the 
business rule in Missouri—the payor 
has to be “shown.” The facts of 
the case, therefore, afford a useful 
warning to thrifty, cash-paying buy- 
ers in this particular; and especially 
to be commended, is the forethought 
of the Texas grocery company in 
averting a possible “string bean”’ 
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famine in its vicinity, even at the 
cost of paying twice for a needed 
commodity. 


The measure of protec- 
tion afforded by the Ne- 
gotiable Instruments 
Law to a bank which innocently dis- 
counts notes, after they have been 
stolen and altered, is well illustrated 
by a decision of the Supreme Court 
of Massachusetts in a case which we 
publish in this number wherein the 
law ofthat state is applied to a trans- 
action of such nature. 

In briefthe facts were these: A man 
executed three promissory notes to a 
named payee, which the latter indors- 
ed in blank, thus transforming the 
notes into bearer instruments. A few 
days later, the notes were discounted 
for the maker by a bank, which took 
them in perfect good faith without 
notice of any infirmity or defect 
attaching thereto. When the bank 
sought to enforce the notes from the 
payee, the latter contended that after 
the notes had been delivered to him 
by the maker and he had indorsed 
them in blank, the maker had stolen 
them from his desk. He did not ques- 
tion the bank’s good faithin the mat- 
ter, but contended he could not be 
held liable under such circumstances. 
The bank’s theory was that there 
‘ was no theft, but an ordinary accom- 
modation indorsement by the payee 
for the maker’s benefit. The trial 
judge, agreeing with the payee’s con- 
tention as to the law, told the jury 
that if they found the notes had been 
stolen, the bank acquired no title to 
them, and could not recover; also 
that the burden was on the bank to 
prove no theft, but a delivery by 
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payee to maker. Under these instruc- 
tions the jury rendered a verdict 
against the bank. 

The Supreme Court of Massachiu- 
setts holds that the trial judge was 
wrong in his instructions upon the 
law, and it sends the case back (or 
a new trial. Under the Negotiable 
Instruments Law, the court holds, a 
holder in due course of a note paya- 
ble to bearer, that has been stolen, 
can acquire a good title from a thief; 
and the provisions of the law which 
govern such a case are cited. A dif- 
ferent rule applies in a case where 
an instrument has been stolen when 
in an incomplete condition, before 
delivery, and is then filled up and 
negotiated. Then, even a bona fide 
holder cannot recover thereon. \\e 
have heretofore pointed out distinc- 
tive cases of thischaracterin our arti- 
cles upon the law. But in the present 
case, the instrument when stolen was 
in a complete condition, and had been 
made payable to bearer by indorse- 
ment in blank. A purchaser in good 
faith of such a note, even from a thief, 
will take good title. 

The error ofthe trialcourtas shown 
above was sufficient to upset the ver- 
dict. But there was another phase 
of the case, which the trial judge also 
erroneously passed upon. The payee 
alleged that after the maker had sto- 
len the notes, and before obtaining 
their discount, he fraudulently altered 
them by inserting after the words 
“with interest,” the words ‘“‘seven per 
cent.” The trial judge told the jury 
that suchan alteration would destroy 
their validity in the hands ofthe bank, 
no matter how innocent and free 
from knowledge the bank was, of the 
alteration. All those who read our 
article upon the “Law of Altered 
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Notes” in the February Journal will 
have learned that as a statement of 
the former judicial law of Massachu- 
setts, this would have been correct. 
But the trial judge in this case evi- 
dently had not awakened to the fact 
that the Negotiable Instruments Law 
changed the law of Massachusetts in 
this particular. The supreme court 
informs him ofthe error, showing that 
under the new law “ when an instru- 
ment has been materially altered, and 
is in the hands of a holder in due 
course, not a party to the alteration, 
he may enforce payment thereof ac- 
cording to its original tenor.” 

So the bank’s case is sent back for 
a new trial under a more up-to-date 
system of law. The opinion of the 


court will afford to students of the 
Negotiable Instruments Law an in- 
structive lesson showing the practical 
application of thelawin cases of bank 


discount of bearer notes which have 
been stolen, after completion, as well 
as the rights of banks as innacent 
purchasers of altered instruments. 


Our readers will see, by 
the law recently enact- 
ed by the Indiana leg. 
islature, which will be 
found on page 200 of this number, 
that days of grace have been abol- 
ished in that state, and the law as 
to maturity of paper falling due on 
holidays recast, so as to make such 
paper payable on the succeeding, in- 
stead of the preceding, business day, 
this being in line with the rule of 
maturity now prevailingin the great- 
er number of the states. The legis- 
lature has also extended the Satur- 
day half-holiday legislation, so as to 
apply to all cities in the state having 
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a population of over 35,000; former- 
ly it applied only to cities with a 
population of over 100,000, touching 
Indianapolis alone. 

Governing the time of payment of 
Saturday maturing paper, the rule 
of the Negotiable Instruments Law 
has been adopted, making it payable 
on the succeeding business day, with 
the option of presentment of demand 
paper on Saturday forenoon. Thus 
it will be seen that this conservative 
state is, so to speak, enacting the 
Negotiable Instruments Law piece- 
meal. The enactment of that law in 
its entirety, it would seem, has been 
regarded as too much of an innova- 
tion; too radical a step to be taken 
all at once; but a beginning has been 
made by abolishing grace, as is done 
by that law, and by adopting the 
same rule provided by that law regu- 
lating the maturity of paper falling 
due on holidays. 

One serious defect in the new law 
would seem to be this. By section 2, 
Saturday afternoon is made a half 
holiday for banks in cities of over 
35,000 population. Inall other cities 
the entire Saturday remains a busi- 
ness day. By section 3, ‘‘ Negotiable 
instruments falling due on Saturday 
shall be presented for payment on 
the next succeeding business day, ex- 
cept that instruments payable on 
demand may, at the option of the 
holder, be presented for payment be- 
fore 12 M. on Saturday when that 
entire day is not a holiday.’”’ Now, 
doubtless the intention of the legis- 
lature in postponing the payability 
of Saturday maturing paper (with 
option of Saturday forenoon payment 
of demand paper) to Monday, was 
that such provisionshould apply only 
in cities of over 35,000 wherein Satur- 
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day afternoon is a half holiday; 
surely there was no intention to post- 
pone the payment of time paper fall- 
ing due on Saturday, to Monday, in 
places where the entire Saturday re- 
mains a business day. And yet the 
legislature does not so limit the pro- 
vision. It doesnot provide that “ Ne- 
gotiable Instruments falling due on 
Saturday 7 those placeswhere Saturday 
afternoon isa half-holiday shall be pre- 
sented for payment on the next suc- 
ceeding businessday.’’ The provision, 
as it stands, applies to the entire 
state. So that when John Smith’s 
30 day note, payable at a bank, say 
in Brazil, Indiana, (population 10,- 
000) or Frankfort, Indiana, (9,500) 
carrying several indorsements, by its 
terms falls due on a Saturday, a nice 
little law-suit is likely to arise as to 
whether this note is presentable and 
protestable on Saturday, or as the 


law literally provides, ‘shall be pre- 
sented for payment on the next suc- 
ceeding business day,” which is Mon- 


day. The mistakes of legislatures 
sometimes make fat fees for the law- 
yers. 


Cases sometimes arise 
in banking practice 
where the officer of a 
bank, which discounts a note, will 
agree with the maker or an indorser 
that the bank will not hold him liable 
on the instrument. The general rule 
appearstobethat anagreement made 
by a bank officer, authorized to pur- 
chase or discount paper, that the 
maker or indorser will not be re- 
quired to pay or be held liable there- 
on, is a valid agreement, binding on 
the bank, and will relieve such maker 
or indorser from liability. 

But the line will be drawn and 
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such agreements held not binding o 

the bank, where the officer making 
the agreement and the maker or in- 
dorser with whom it is made are 


jointly interested in some enterprise 
outside the bank, and the agreement 
thus made serves their own outside 
interests, rather that those of the 
bank. In such case, the bank oth- 
cer’s agreement is detrimental to his 
institution, and the bank will not he 
held liable thereon. 

We report a case of this nature in 
this number, decided in the New York 
courts The president of the Bank 
of Le Roy was also interested in the 
gas and electric company of the 
place, which was in need of funds. 
To raise those funds, the president 
of the electric company made his 
personal accommodation notes,which 
were indorsed by the electric com- 
pany and discounted by the bank for 
the company’s benefit. He did so, 
on the promise and agreement of the 
bank’s president, unknown to the 
directors, that if he would sign the 
notes the bank would discount them; 
that he would never be called upon 
personally to pay them, but the 
bank would take care of them and 
hold him harmless. When the bank 
sought to enforce the notes against 
him, he pleaded its president’s agree- 
ment in defense. But to no avail. 
It was of no protection to him what- 
ever. The court’s opinion elabo- 
rates the principle we have above 
stated, of non-liability of the bank 
in such a case, and shows that to 
hold valid, agreements made by bank 
officers under such circumstances, 
would open wide the door to fraud 
and breaches of trust. Nor does the 
principle that the president’s knowl- 
edge is imputable to the bank so 
as to make it a party to the agree- 
ment, obtain in such a case; for 
when he is participating in a trans- 
action as a party adversely to the 
bank, his knowledge acquired there- 
in, will not be imputed to the bank 
against whom he is acting, even 
though he happens tobe its president. 





THE LAW OF BANK CHECKS. 


A PRACTICAL SERIES 


ON 


THE LAW OF BANK CHECKS. 


A course of study of the rules of law and the established customs of busi- 
ness which have grown up and now exist in the United States 
governing the issue, use and redemption of the bank check. 


Il. DEFINITION AND REQUISITES OF A CHECK (ContiNvED). 


SIGNATURE (CONTINUED). 

1. Principal's Money in Agent’s Name. 

2. Principal's Right to Deposit. 

3. Bank itself cannot set up adverse claim of 
Another. 

}. Payment on Agent’s Order before Stoppage 
by principal. 

5. Bank's Right of Set-Off against Principal. 

6. Adverse Claimants to Deposit. 


PRINCIPAL’S MONEY IN AGENT'S NAME 


E now came to a branch of 
the law of considerable im- 
portance; and one upon which 
the decisions of the courts are not 
entirely uniform. It relates to cases 
where money on deposit in bank 
to the credit of a depositor is in 
reality, or claimed to be, the money 
of another, of whom the depositor 
is agent or trustee; the deposit in 
such form being either with, or with- 
out, the knowledge andconsent of the 
principal; and the fact of ownership 
in one other than the depositor being 
either within, or without, the knowl- 
edge of the bank. 
The problems which have been pre- 


sented to the courts for decision, and 
statement of the governing law in 
such cases, are various. Following is 
a brief statement of some of the prin- 
cipal matters. 


PRINCIPAL'S RIGHT TO DEPOSIT. 


It is often said that money has no 
ear-mark but this does not mean that 
when one man, the agent or trustee 
of another, deposits money of his prin- 
cipal in his own name, either with or 
without the consent of the principal, 
the latter’s right to claim the deposit 
is lost, provided no equities have in- 
tervened to prevent, as by payment 
away of the money on the agent’s 
order before the principal makes his 
claim of ownership and control. It 
has been held in many cases that the 
right of the principal to the money is 
not lost because it is so deposited. 
The principal, upon making claim, is 
entitled to the money from the bank 
as against the agent, or as against 
an attaching creditor of the agent. 

In a New York case* an agent de- 
posited, to his own account, the pro- 
ceeds of property sold by him for his 


* Van Alen v. Bank, 52 N. Y. 1. 
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principal, under instructions thus to 
keepit. Theagentdrewa check tothe 
principal’s order which the bank re- 
fused to pay. Inan action brought 
by the principal against the bank the 
court held that a trust was impressed 
upon the deposit in favor of the prin- 
cipal and his right thereto was not 
affected by the fact that the agent, at 
the same time, deposited other moneys 
belonging to himself,nor wasit affected 
by the fact that the agent, instead of 
depositing the identical moneys re- 
ceived on account of his principal, 
substituted other moneys. The bank 
claimed that as the check was not an 
assignment, it was not liable to the 
payee thereon; that there was no priv- 
ity between itself and the principal. 
But the court held the bank could 
notset up a want of privity, as it was 
aquestion Of titlesolely. It saidthat 
while the holder of a check cannot 
maintain an action against the 
drawee, for a refusal to pay, for want 
of privity, and that a check against 
ageneral bank account does not oper- 
ate as an assignment, the present ac- 
tion was based upon another princi- 
ple equally settled, that so long as 
property or money belonging to the 
principal, or the proceeds thereof, can 
be traced and distinguished in the 
hands of the agent or his representa- 
tives, the principal is entitled to re- 
cover unless it has been transferred 
for value without notice. 

In a Pennsylvania case,* money 
had been deposited in a bank to the 
credit of an individual depositor, 
which subsequent evidence showed 
was not his own. On a certain day 
the balance was attached by a cred- 
itor of the depositor. Five minutes 





* Bank v. King, 57 Pa. St. 202. 
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after service of attachment, the bak 
received a notice that the deposit 
was in fact the money of anotiier 
and prohibiting the bank from pxy- 
ing the depositor or any one in his 
behalf. The court in this case held 
the right of the real owner to the 
money was not lost because it was 
deposited, and having asserted his 
right thereto before its repayment, 
by giving notice of his ownership and 
of his unwillingness that the money 
should be paid to the agent, the 
claiming owner was entitled to the 
deposit. In such case the deposit was 
not liable to the attachment of the 
creditor of the agent, for an attach- 
ing creditor stands in the position of 
depositorand takes no greater rights. 

In a Kansas case * the following 
ruling was made: While the relation 
between a bank and its depositor 
may be that merely of debtor and 
creditor, and the balance due on the 
account may be only a debt, yet if 
the money deposited belongs to a 
third person and is held by the de- 
positor in a fiduciary capacity, its 
character is not changed by being 
placed to his credit in his bank ac- 
count or being mixed with other 
moneys deposited in his own name; 
and when the principal and equitable 
owner of the fund asserts his right to 
the money before repayment to the 
depositor, neither an attaching or 
a garnishing creditor is entitled to 
have it applied to satisfy a debt or 
judgment of the depositor. 
BANK ITSELF CANNOT SET UP ADVERSE CLAIM 

OF ANOTHER. 

But while the real owner of money, 
the principal, may assert his right 
thereto when deposited in the agent’s 





* Morrill v. Raymond, 28 Kan. 415. 
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name, as against the agent or at. 
taching creditors of the agent, and 
secureitto himself, provided his claim 
is made before the money has been 
paid away in good faith to the de- 
positor or upon his order, the bank 
itself cannot set up, as against its 
depositor, a claim that the money 
is not his, but another’s. Thus ina 
suit in Pennsylvania by a depositor 
against a bank* for the balance to 
his credit, the bank offered to prove 
that the depositor was the clerk of 
a firm and that the money deposited 
was the money of the firm, and was 
only deposited in the name of the de- 
positor for the convenience of the 
firm; that the depositor had so de- 
clared when he made the deposit. 
The bank wanted to set off the de- 
posit against an indebtedness which 
the firm owed it. The court rejected 
the evidence and compelled the bank 
to pay the money to its depositor. 
It said it is clearly against public 
policy to permit a bank which has 
received money from a depositor, 
credited him therewith uponits books, 
and thereby entered into an implied 
contract to honor his check, to it- 
self allege that the money deposited 
belongs to some one else. While this 
may be done by an attaching cred- 
itor, or by the true owner of the 
fund, the bank is estopped from tak- 
ing such a position. 

To the same effect is an Arkansas 
caset wherein thecourtsaid: ‘A bank 
receiving a sum of money of a de- 
positor is bound to pay to him or 
on his order, and cannot refuse pay- 
ment on the ground that it is the 
property of another. Payment of the 





* Bank v. Mason, 95 Pa. St. 113. 
Bank v. Himstedt, 42 Ark. 65. 
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money to the depositor may be 
stopped by the delivery of a proper 
notice to the bank specifying that it 
was attached as the property of an- 
other, but where the bank has no 
notice of a claim that the money does 
not belong to the depositor, it can- 
not refuse payment. 

PAYMENT ON AGENT’S ORDER BEFORE STOP- 

PAGE BY PRINCIPAL. 

A bank, of course, is safe in honor- 
ing checks of a depositor in the ab- 
sence of notice of ownership or inter- 
ference by another, who, as principal, 
asserts his right to the money before 
its repayment. 

In arecent Kansas case* the court 
held: A bank cannot be held to ac- 
count to the owner of a fund, where 
said fund has been deposited by an 
agent in his own name and paid out 
upon his checks without knowledge 
by the bank of any want of power 
on the part of the agent. 

Not only is the bank safe, and is 
it its duty to pay a deposit to, or 
upon the order of, its depositor where 
it has no knowledge or notice that 
the money is not his own; but also 
where the bank has knowledge that 
the money is not the depositor’s, 
but is that of another, the bank 
should likewise make payment in the 


‘absence of noticefrom the owner that 


the agent has no authority to with- 
draw it or order its payment or 
knowledge that the depositor is com- 
mitting some breach of trust. Thus 
in a recent Pennsylvania case+ where 
a man deposited money as attorney 
for another, the form of the account 
showing ownership in one other than 
the depositor, the bank was held 


“* Martin v. Bank, 20 B. L. J. 527. 
+ Trust Co. v. Trust Co. 19 B. L. J. 208. 
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justified in honoring the checks of the 
depositor in the absence of notice 
from the owner not to do so. The 
court said: ‘Fertig was the depos- 
itor and the bank, in the absence of 
notice of intended misappropriation, 
was bound to pay his checks and 
hence will be protected in paying 
them. The designation of the party 
for whom the depositor is acting has 
its uses, as in case of an execution 
attachment, or an attempt by the 
bank to appropriate the money to 
the payment of an individual debt 
of the depositor * * *. If the owner 
did not wish to trust him, it was her 
duty to have the form of the deposit 
changed, or at least to notify the 
bank not to pay Fertig’s checks. A 
mere notice would have been effect- 
ive, because the money was by the 
deposit identified as the money of 
Mrs. Baumann.” In a Nebraska case, 
also* a bank is held obliged to pay, 
and justified in honoring, its deposi- 
tor’s checks, althoughit knows that 
such deposits do not belong to the 
depositor individually, but are trust 
funds, the court saying: ‘‘ Where a 
bank receives money from a person 
and gives him credit therefor, it is 
in duty bound to honor his checks 
to the amount of such deposit and 


it cannot refuse on the ground that, 


money deposited belongs to some 
other person, or that the title of the 
depositor to it is defective. These 
are matters in which the bank is not 
interested orconcerned until the third 
party, who claims to own the fund, 
shall proceed to enforce his rights.”’ 


BANK’S RIGHT OF SET-OFF AGAINST PRINCIPAL, 


The carrying of bank accounts in 
the name of a depositor which in 


: Bank v. Ingersoll, 19 BS. 1. j. 494. 


THE BANKING LAW JOURNAL. 


reality belong to another, give rise to 
important questions concerning the 
bank’s right of set-off of the individ- 
ual indebtedness of the depositor 
against the account. Where moneys 
of a principal are deposited by an 
agent to his individual credit, to the 
knowledge of the bank, the latter 
cannot, of course, charge the princi- 
cipal with overdrafts by the agent, 
unless authorized or ratified by the 
principal;* and while a bank is jus- 
tified and bound tohonor the agent’s 
checks, until notified by the principal 
not todo so, the bank cannot apply 
a deposit, known to belong to an- 
other, upon thedepositor’s individual 
debt. But where the bank has no 
knowledge of ownership in one other 
than the depositor, the right of set- 
off of the depositor’s individual debt 
exists, asa general rule. Thusina New 
York case+ a depositor stole a nego- 
tiable security belonging tooneA, the 
proceeds of which he deposited in bank, 
and the bank applied them upon his 
individual indebtedness. The bank’s 
right of set-off was upheld against the 
real owner. 

In afew cases, however, where deposi- 
tors have been commission agents for 
the sale of live stock and have de- 
posited the proceeds of sale to their 
individual credit in bank, such pro- 
ceeds in reality belonging to the prin- 
cipal for whom the stock is sold, 
the banks have been denied the right 
of set-off of the depositor’sindividual 
debt against such proceeds, even 
though without knowledge of the 
trustcharacter of thedeposits. Thus 
theSupreme Courtof Nebraska in one 





* Allen v. Davis, 12 B.L. J. 1 52; Case v. Pack- 
ing Co. 21 B. L. J. 475. 
+ Hatch v. Bank, 12 B. L. J. 625. 
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cose* where F,a commission merchant, 
deposited in bank money realized 
from the sale of live stock consigned 
tohim by C, his account with the bank 
being largely overdrawn at the time, 
held that, regardless of the ques- 
tion of notice, the bank was account- 
able to C and could not apply the 
money so deposited in satisfaction of 
F’s indebtedness. And a court in 
fexas has applied the same rule.+ In 
an Illinois case} of this kind, where 
the bank had knowledge that the 
money deposited was the proceeds of 
stock consigned on commission, but 
did not know who the consignors 
were, and the bank applied the pro- 
ceeds upon the depositor’s individual 
debt, the court held the bank, having 
knowledge of the character of the de- 
posits, had no right to apply them in 
satisfaction of its own demands 
against the depositor. In a federal 
court case§ it was held the right of 
set off in such a case depended upon 
“whether the officers of the bank when 
it received the deposit, knew or had 
reason to believe, that the deposit 
consisted of or contained moneys not 
belonging to the depositor, but to 
others for whom the depositor was 
agent or factor,’’ and the evidence 
showing this to be so, the set-off was 
denied. 

The most recent commission deposit 
case is one in Kansas,|| wherein an 
attempt was made to show such in- 
timacy of dealing between bank and 
commission agent depositor, as to 

* Cady v. Bank, 46 Neb. 756; 49 Neb. 125. See 
also Bank v. Haskell, 19 B. L. J. 494; Bank v. 
Bank, 19 B. L. J. 499. 

+ Davis v. Bank, 12 B. L. J. 

+ Clemmer v. Bank, 13 B. L. 

§ Bank v. Moore, 14 B. L. J. 

Kimmel v. Bean, 21 B. L. J. 
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justify charging the bank with actual 
or constructive notice of the con- 
signor’s interest in the deposit. 
Little more was shown than that the 
depositor was engaged in the commis- 
sion business, and sometimes over- 
drew his account. In this case, the 
authorities were all reviewed, and the 
bank's right of set-off upheld. The 
court’s official syllabus states the 
propositiondecided : ‘A bank which 
receives from an agent for deposit in 
his own name the money of his prin- 
cipal, without notice of the agency, 
is protected, in applying it to a past 
due debt of the depositor, to thesame 
extent as in paying it out upon his 
checks, whenever such application is 
authorized by the agent, either ex- 
pressly or by legal implication, and 
such authority ordinarily arises from 
the making ofa deposit, without other 
directions, where the debt to which it 
is applied is an overdraft.” 
ADVERSE CLAIMANTS TO DEPOSIT. 


We have already seen that a bank 
is justified, even bound, to honor 
checks of a depositor upon money 
known or not known to belong to 
another, until notified by the owner 
not to do so. But when the real 
owner interferes, and the bank re- 
ceives notice of his ownership and 
control, payment thereafter to the 
depositor, or upon his order, will be 
at its peril.* If ownership is denied, 
and the title to the deposit is in dis- 
pute, the bank will be placed in the 
position of stakeholder, and should 
demand indemnity, before making 
payment to either, or interplead the 
parties. + 


* Bank v. Bache, 71 Pa. St.213. 

+ Frazier v. Bank, 8 Watts & S. 18; See article 
‘* The Banker's Status Respecting Rival Claim- 
ants to Deposits,” 5 B. L. J. 268. 
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In the Pennsylvania case of Frazier 
v. the Erie Bank, an agent deposited 
funds of his principal in hisown name. 
Subsequently the principal gave no- 
tice of ownership to the bank. Not- 
withstanding the notice, the bank 
honored the check of the agent. The 
lower court was of opinion that as 
the deposit was to the credit of the 
agent, no one but he could receive 
it. The Supreme Court controverted 
this. They said: 

“It is a suit by the owner to re- 
cover money in the hands of a third 
person who holds it, after notice for 
his use. A merchant sends his clerk 
to deposit money in a bank, and in- 
stead of depositing it in the name of 
his employer he deposits it in his own 
name. Would a payment to the clerk, 
after having notice of the fraud, pro- 
tect the bank from the suit of the 
principal? Would it be necessary to 
bring suit in the name of the clerk? 
This will not be pretended; for to 
whom does the money belong? Surely 
net to the clerk, but to the princi- 
pal; and as soon as the bank are in- 
formed of the fraud, they become 
stakeholders and must pay the money 
to the person entitled to it.” 

And the court states this proposi- 
tion: 

“It is true that until the bank has 
notice they may consider the agent 
as the owner of the funds; but when 
they are informed the money belongs 
to the principal, they are, as in jus- 
tice they should be, placed in a differ- 
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ent situation. They are stakeholders 
for the owner, and must at their 
peril pay it to him; and to protect 
themselves they may require an in- 
demnity.”’ 

The above doctrine is announced 
from the standpoint that the adverse 
claimant is in fact the owner and en- 
titled to the deposit. But suppose 
the adverse claimant is not the owner 
in fact, although he notifies the bank 
not to pay. A case of this kind arose 
a few years ago in the same state.* 
Money was deposited in bank and 
was claimed by a third party who 
alleged that the depositor was his 
agent. The bank paid the money to 
the third party. The depositor sued 
the bank. The true ownership of the 
money was among the controverted 
questions in the case and the jury 
found the money belonged to the de- 
positor. The bank was thereforecom- 
pelled to pay the amount over again 
to him; not only this, in a second 
action it was mulcted in damages for 
refusing to honor its customer's 
check. 

The above shows that a bank may 
sometimes be placed in a dilemma or 
quandary when it receives notice of 
ownership of a deposit by a third 
party and is uncertain to which the 
money belongs. The law does not 
clearly define its protection in such 
cases. 


* Patterson v. Marine Nat. Bank, 2 B. L. J. 117. 
(Continued in next number.) 
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‘-EGOTIABLE AND NON-NEGOTIABLE VOUCHER CHECKS. 


“| °HE voucher-check, as a com- 
* bination of instrument of pay- 
ment and receipt therefor, has 
come into extensive use in many 
parts of the country. Under old 
methods, the creditor who sold 
eoods or rendered services, would 
make out an itemized ‘‘ bill’ “‘Smith 
to Jones, Dr.’’ and the debtor, if at 
at a distance, would remit payment 
by check or draft through the mail, 
with request that the bill be re- 
ceipted and returned, that he might 
file it away as a voucher of his pay- 
ment. But sometimes. difficulty 
would be experienced in getting back 
the receipted bill, and when it did 
come from numerous creditors, the 
payor found himself in possession of 
a mass of receipts of all forms and 
sizes. Especially was this undesir- 
able in the case of large corpora- 
tions which made numerous pay- 
ments, and desired a uniform re- 
ceipt for filing. As a consequence, 
new methods have been introduced 
under whichcorporations, and others, 
making payments, themselves make 
out, upon a uniform blank, a state- 
ment of the account to be paid, cor- 
responding to the old “bill”? and 
couple therewith a promise to pay 
it, generally at some bank, when 
presented properly receipted. This 
method of payment by voucher has 
been designed to effect the two-fold 
object of (1) obtaining a uniform 
voucher for bills paid, and (2) hav- 
ing the voucher or receipted bill in 
hand at the time of payment, thus 


obviating the inconvenience some- 
times experienced in getting a re- 
ceipted bill back, after payment has 
been made 

But many of the forms in use, by 
reason of containing conditions 
upon which their payment depends, 
are not negotiable instruments, and 
as they are generally deposited in 
banks by the recipient and credited 
as cash by the depositary, their 
non-negotiable character makes them 
unsatisfactory items of deposit, for 
whenever the issuer refuses payment 
because of unfulfilled condition, or 
because of some other matter of 
defense, the bank is left with a non- 
negotiable document on its hands, 
not enforceable against the issuer 
and with its sole recourse upon its 
depositor. This is not as satisfac- 
tory, or as safe, from the stand- 
point of the bank, as the ordinary 
negotiable form of check, for when- 
ever the debtor draws his check pay- 
able to his creditor, the bank, re- 
ceiving it on deposit by indorse- 
ment of the payee, and crediting it 
as cash in his account, has, in the 
event of its dishonor, not only re- 
course upon the indorser, but upon 
the drawer as well. In such case, it 
is in the position of purchaser for 
value, of a negotiable instrument, 
with right to enforce payment from 
the drawer, free from any defense 
which he may have against the 
payee. Banks certainly have the 
right to insist that all paper items 
which they receive as cash deposits 
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shall possess the negotiable quality; The banks in the city of |} 
they should not be expected to cash delphia have, for some time, 
in advance non-negotiable docu- confronted with a form of vo 
ments, payable on condition, which, check, issued by corporations, 
if refused payment, confer no right road, mining, manufacturing 
in many cases to enforce their pay- other classes, substantially 
ment by the issuer. follows : 


FORM OF VOUCHER-CHECK COMMONLY USED BY CORPORATIONS 





This voucher is payablein current funds at the BLANK NATIONAL BANK, O} 
PHILADELPHIA, when receipted in accordance with the directions 
below, printed in red ink 


DOLLARS. 


I certify that the above 1s a true copy of an original account, authorized and approved by 
and filed in the Office of Auditor of Disbursements; that 
the same has been examined by me, found correct, and is hereby approved for payment. 


Examined, found correct and registered: 


Sa Orie toe eR as Auditor of Disbursements. 


RECEIVED, ................--, 190, Of the Treasurer of the BLANK RAILROAD 
COMPANY. 


in full of the above account. 


(Red Ink.) READ THIS. The above receipt must be dated, and signed by the party in 
whose favor this Voucher is made; or, when signed by another party, 
the authority for so doing must accompany it. A firm name must be 
signed by a member of the firm, and the name of a corporation must 
be signed by an officer of the corporation officially, with the name of 
corporation end title of officer. 
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Forms of voucher-checks of this 
character, payable by corporations 
when receipted according to their 
requirements, have been deposited 
in large quantities in the banks of 
Philadelphia by depositors who ap- 
pear as creditors therein, with the 
expectation that the amounts repre- 
sented thereby shall be credited as 
cash, subject to immediate withdraw- 
al by check, the same as a deposit 
of coin, bank notes, or negotiable 
checks and drafts. The banks have 
deemed these voucher-checks non- 
negotiable and unsafe, and quite re- 
cently the Philadelphia Clearing 


House has taken up the matter, in 
the interest of a change in method 
and the adoption of some negotiable 
form of voucher as a substitute for 
the above unsatisfactory form. 

At a recent meeting of the Clearing 


House Association, the following ar- 
gument was made by a talented Phil- 
adelphia bank officer, incondemnation 
of the form above shown, and in fa- 
vor of the adoption of a negotiable 
form, better fitted to insure safety to 
the banks which are compelled to 
handle them: 

“It is contended that unless it be 
through usage and universal cus- 
tom, the present form of voucher- 
check, commonly used by corpora- 
tions is non-negotiable. If this be 
so, it is obvious that there is 
danger in the continued use of this 
form as though it were negotiable, 
not only to the banks accepting 
them as cash and making collec- 
tions thereof, but to the drawers. 
The specimen presented (above 
shown) is a representative form. 

“Those who contend that this 
document is not negotiable base 


their conclusion upon the decisions 
of the courts of Pennsylvania in 
respect of warrants, due-bills and 
receipts. They claim that it is not 
a negotiable check or a negotiable 
promise to pay. Reference is made 
to section 1 of the Negotiable In- 
struments Law of Pennsylvania, en- 
acted in 1901, which reads as. 
follows : 


Form of negotiable instrument.. 
Be it enacted, etc.: That an in- 
strument to be negotiable must 
conform to the following require- 
nee: * * * 


4. Must be payable to order 
or to bearer. 
“Reference is further made to that 
portion of section 8 which reads : 


The instrument is payable to 
order where it is drawn payable 
to the order of a specified per- 
son or to him or his order, 


“and to that portion of section 
9 which reads: 


The instrument is payable to 
bearer : 

1. When it is expressed to be 
so payable. 


“If through usage and universal 
custom the instrument is deemed to 
be negotiable, why should the 
requirements of the corporations as 
to signatures to the vouchers be 
more exacting than as to endorse- 
ments on their checks? Their checks 
are honored without question 
through the Clearing House daily 
upon the stamped endorsement of 
the payee but generally it is insisted 
that their vouchers must bear the 
individual signature of the payee. 
If the signature to a voucher is 
made by a person other than the 
payee, his power of attorney or 
other authority must be attached 
to the voucher. There is no such 
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requirement with their checks, en- 
dorsements thereon being accepted 
in any form acceptable to the banks, 
and the authority of one signing as 
an attorney is not demanded. 

“If the form of voucher herein 
presented is determined to be non- 
negotiable, and its continued use 
therefore not desirable, a voucher 
that would be negotiable could, it is 
believed, be readily drawn by giving 
it more the nature of a check. In 
this connection reference is made to 
section 3 of the Negotiable Instru- 
ments Law: 

An unqualified order or prom- 
ise to pay is unconditional with- 


inthe meaning of this act, though 
coupled with: * * * A state- 


ment of the transaction which 
gives rise to the instrument. 


“If the corporations using voucher- 
checks can see their way to adopting 
a negotiable form many difficulties 


experienced by the banksinconnection 
with vouchers would be obviated.” 
The form thus criticised is certainly 
non-negotiable. The requirements, as 
to form, of a negotiable instrument 
are provided, in Pennsylvania, by 
the Negotiable Instruments Law, and 
if it is not negotiable according to 
those requirements, no ‘‘usage and 
universal custom’’ could make it ne- 
gotiable, as is hinted might be pos- 
sible, for it is a well-settled rule that 
no custom can prevail against the 
positive provisions of astatute. Test- 
ing theform by the Negotiable Instru- 
ments Law, if we assume without dis- 
cussing that the printed words ‘“‘Blank 
Railroad Company” are a sufficient 
compliance with the requirement that 
it must be “signed by the maker,” 
still it must be “payable to order 
or to bearer.”’ The instrument is 
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clearly;not payable to bearer, and 
while, presumably, it is payable {to 
the creditor named, it does not con. 
tain the word “order,” or any equiva- 
lent word. This omission, of itself, 
is fatal to negotiability, for nothing 
is better settled than that a promise 
to A only, without theword ‘ order,” 
orits equivalent, is not negotiable. 
The maker of an instrument is not 
obliged to make it negotiable, and 
unless he uses words of negotiability, 
which authorize the payee to nego. 
tiate it, he cannot be held, as upon 
a negotiable instrument, to any pur- 
chaser, free from his defenses against 
the payee. Then, again, to be nego- 
tiable an instrument “‘ must contain 
an unconditional promise or order to 
pay a sum certain in money.”’ The 
promise above is not unconditional. 
It will be paid only on condition 
it is receipted in a certain way; only 
on condition that a date is filled in 
the receipt; and only on condition 
that the signature to the receipt con- 
forms to certain specified require- 
ments. If the creditor should receipt 
it, without filling in the date, or if 
the receipt should be signed by an 
authorized agent of the creditor, but 
without accompanying it with evi- 
dence of his authority, the condition 
would not be fulfilled, and the instru- 
ment would not be payable. Without 
more extended discussion, the form 
of voucher-check above submitted is 
clearly not a negotiable instrument. 

As a result of the agitation against 
the non-negotiable form of voucher- 
check in common use in Philadelphia, 
the Clearing House Association of 
the city, on the 5th of January of the 
present year, took unanimous action, 
as follows: 





NEGOTIABLE AND NON-NEGOTIABLE VOUCHER CHECKS. 161 


Clearing House Association of Banks of Philadelphia. 


January gth, 1905. 
\t a Stated Meeting of the Association, held this day, the following Reso- 
lution was unanimously adopted. Joun C. Boyp, Secretary. 


\Wuereas the receipt on deposit of non-negotiable voucher checks has 
brought much annoyance and expense to the Banks receiving and collecting 
the same as well as increased and undetermined liability; and it has therefore 
become necessary to reconsider the matter of receiving such voucher checks 
on deposit, and so to revise the system as to require that depositors shall use 
for purposes of deposit only voucher checks framed in such acceptable form 
as to be free from any question as to negotiability. 

Therefore be it Reso_vep that this Association approve and adopt the 
following form unrestricted as to any requisites of payment beyond the 
ordinary commercial endorsement as a general form suitable for negotiable 
voucher checks and recommends its use and adoption :— 


INDORSEMENTS , 
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reverse side: 


If 


Any alterations or era- 
sures will render the voucher invalid. 


desired. ) 
clusive evidence of the payment of the 


any information is desired return the 


verse of this voucher is assumed to be con- 
voucher to 


(Such form of voucher as may be 
NoTIceE.—The endorsement on the’ re- 


above accounts. 
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The foregoing form of voucher-check 
(reduced, of course, in the illustra- 
tion), the use and adoption of which 
is recommended by the Philadelphia 
Clearing House Association, consists, 
it is seen, of a single sheet, upon one 
side of which is a printed form of 
negotiable check, and space for in- 
dorsements of the payee and any 
subsequent indorsees; upon the re- 
verse side, the statement of the ac- 
counts for the amount of which the 
check is given, together with a notice 
concerning the effect of the indorse- 
ment and of any alterations in the 
account. When the sheet is folded in- 
ward upon the account, it has the 
oblong shape of a check, the check 
being on the outside of one of the 
folds and the indorsement or in- 
dorsements upon the outside of the 
other; with the statement of the ac- 
count upon the inside. 

The opinion of the Journal has 
been asked concerning the negotia- 
bility of this form of voucher-check, 
which has been recommended by the 
Philadelphia Clearing House Associa- 
tion as a negotiable instrument. We 
are asked, in short, to pick flaws in 
it, if we can, and if we cannot, and 
deem it negotiable, to so state. Let 
us, then, pass upon it critically. In 
the first place, the statement upon 
the face of the check ‘‘for the ac- 
counts as shown within” does not 
affect negotiability. It is sufficient, 
for this, to point to the provision of 
the Negotiable Instruments Law that 
the instrument is negotiable “ though 
coupled with * * * a statement of 
the transaction which gives rise to 
the instrument.’’ Thecheck as drawn, 
coupled with the statement of ac- 
count on the reverse side for which 
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it is given, is, therefore, a negotiable 
instrument. Then, is there anything 
in the form of “ notice’ appended to 
the voucher, which affects its nego- 
tiable character? This notice must 
be deemed a part of the instrument, 
a part of the terms of the check- 
drawer’s contract, equally as if in- 
serted preceding his signature. The 
first clause of the notice provides 
that ‘‘ the indorsement on the reverse 
of this voucher is assumed to be con- 
clusive evidence of the payment of 
the above accounts.’”’ This is a no- 
tice by the check-drawer or vouch- 
issuer, in effect, that the payee’s in- 
dorsement shall be a conclusive re- 
ceipt of payment. The ordinary effect 
of a receipt, as an acknowledgment 
of payment, is that it affords pre- 
sumptive evidence only; it is in gen- 
eral open to explanation and the 
actual circumstances may be shown, 
as, for example, that it was obtained 
by fraud, or given under a mistake, 
or that no money was actually paid 
as stated. But hereis a notice that 
the effect of the indorsement will be 
assumed to be, not merely presump- 
tive evidence of receipt of payment, 
but conclusive; and, when the payee 
makes his indorsement, he binds him- 
self to the contract. Then, does this 
contract affect the negotiability of 
the instrument? We think not. It is 
the same, in effect, as where a check 
is written “in full of all demands to 
date” and delivered a payee in full 
settlement of certain unliquidated 
demands. His acceptance and collec- 
tion of the check, (differing from the 
case where his demand is for a cer- 
tain, liquidated, sum) binds him to 
a full settlement and bars him from 
thereafter claiming a balance due. 
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Such forms of checks are universally 
deemed negotiable; thefact that they 
contain an agreement between drawer 
and payee that the instrument is 
taken in full settlement, does not 
affect their negotiability. In a reeent 
Minnesota case,* an order, dated at 
Minneapolis, was as follows: 

‘“A.M. Red Wing, Minn. Please 
pay to H. & D. or order two hun- 
dred and fifty dollars ($250) due 
us by you on account of cash paid 
for repairing engine, and this will 
be receipt in full of all demands 

of us. A. Bros. 


The court said the instrument was 


imposes the condition of invalidity 
where the instrument is altered and 
that if the condition contained in an 
order or promise to pay is one which 
the law, itself, would impose upon the 
payment of the instrument, the con- 
dition would not affect negotiability. 
For example a bank’s promise to pay 
“good when properly indorsed”’ does 
not affect the negotiability of the ob- 
ligation. But the condition in the 
present form of voucher-check is dif- 


ferent in some respects, from what the. 


law imposes. True, at common law, 


the rule was that a material altera-> G- 
tion of an instrument avoided it im” 
all hands; but the rule of the Nego®. ¢ 
tiable Instruments Law is that while 

a material alteration avoids an it 
strument as against all ands of on 


for ‘‘a definite sum, payable in money 
absolutely, in settlement of the debt 
mentioned, and the order could only 
be satisfied by the payment of that 
sum,”’ 

Concerning the voucher-check in the 
present case, therefore, we think its 
negotiability is not affected by the 
notice or contract that, when in- 


—_— 
an 


ing parties, yet in the hands of 
holder in due course, the instrumen 

is payable “according to its original} 
tenor.’’ Suppose now, that a cor-y~ 


dorsed, it shall constitute a conclus- 
ive receipt of payment of the accounts 
for which it is given. 

But the notice or contract, part of 
its terms, further provides: ‘‘ Any al- 
terations or erasures will render the 
voucher invalid.’’ In other words, 
the payment is made conditional 
upon the voucher not being altered 
or erased in any manner. We are in- 
clined to think this deprives the in- 
strument of the character of an “‘un- 
conditional promise or order to pay 
a sum certain in money,” or, at all 
events, raises a serious question upon 
the point, and that it would be better 
to omit this clause and leave the 
effect of alteration or erasure, as it 
is defined by the law. 

It may be said that the law itself 


Hillstrom v. Anderson, 46 Minn. 382. 


poration issues its voucher-check toa 
payee for the amount of a stated ac- 
count. Opposite one of the amounts 
in the voucher, the payee alters or 
erases the description of the item, 
changing it to something else in such 
manner as to avoid detection. Let 
us suppose this alteration is, for 
somereason, material. The payeede- 
posits the voucher-check as a cash 
credit, but the corporation detecting 
the alteration refuses to pay. If the 
voucher-check contained no clause 
defining the effect of alteration, the 
bank would be a holder in due course 
of a negotiableinstrument entitled to 
enforce it according to its original 
tenor. But if the voucher-check con- 
tained the provision of the one in 
question ‘‘ any alterations or erasures 
will render the voucher invalid,” this 
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being a contract binding all parties 
would invalidate the voucher, by rea- 
son of the alteration, even in the 
hands of the bank, for there is no 
exception made in favor of any class 
of holders. It seems to us, therefore, 
that the provision that the voucher- 
check will be invalid, (hence will not 
be paid) if altered or erased in any 
manner, being a condition upon which 
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payment depends, of the drawer’s own 
making, different from the condition 
upon which the law excuses payment 
in case of alteration, destroys the 
negotiability of the instrument. It 
will be remembered the peculiar stand 
which the Supreme Court of Pennsyl- 
vania took some years ago, concern- 
ing the negotiability of certificates of 
deposit. The courts in most states 
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have held that theusual clauseinsuch 
certificates ‘‘ payable on return” does 
not affect the negotiability of the in- 
strument, asthecondition upon which 
the promise of payment dependsis one 
which the law would require; yet the 
Pennsylvania courts, construing such 
a certificate, held it was a promise to 
pay upon condition that the certi- 
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ficate was returned; hence there was 
not an absolute unconditional prom- 
ise and such certificates were not 
negotiable. 

Now if the Supreme Court of Penn- 
sylvania took this view that a certifi- 
cate of deposit promising to pay 
on return (being a condition sub- 
stantially similar to that which the 
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law would impose if not stated in 
the certificate) was non-negotiable 
as being a promise to pay upon con- 
dition, with how much stronger rea- 
son would it hold the order or prom- 
ise conditional in this case, where the 
contract upon the voucher check is 
non-payability to any one, if altered, 
while the law of Pennsylvania says 
that holders in due course of altered 
negotiable checks are entitled to en- 
force payment according to their 
original tenor. We think, therefore, 
that the alteration clause provides 
a condition as to payment which de- 
prives the voucher-check of the nego- 
tiable quality or, at all events, raises 
a question as to its negotiability 
and, as we cannot see how the util- 
ity of the voucher-check would be 
lessened if the criticised clause were 
omitted, we think the check would be 
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a better security for the banks if 
such clause were left out. 

Upon the general subject of vouch. 
er-checks we have, in the past, iilus- 
trated various forms which have been 
designed. We publish herewith two 
forms, both of which are negotiable. 

The form of the Advance Veneer 
and Lumber Company is similar, in 
its general features, to the form pro. 
posed by the Philadelphia Clearing 
House Association and contains no 
provisions whatever which could be 
construed to make its payment con- 
ditional. It was designed by an 
Indianapolis attorney.* 

The other form, illustrated by the 
accompanying cut, was designed by 
a certified public accountant of Phil- 
adelphia and has been used by him 
and a number of his clients in vari- 
ous lines of business with most satis- 
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factory results. In size it conforms 
to an ordinary check, the title of the 
paying bank being printed in red ink. 
On the left end a space is provided 
for a statement of the account and, 
while condensed, it has been found 
sufficiently large to serve for all but 
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exceptional cases. By its use, not 
only is a receipt secured for the 
amount of money paid, but an ac- 
knowledgment is also taken for the 
particular account to which it is 
applied. 





* See this form on pages 164, 165. 





TIME LIMIT FOR RETURN OF ‘‘NOT GOOD” CHECKS. 


167 


TIME LIMIT FOR RETURN OF “NOT GOOD” CLEARED CHECKS. 


HE New York Clearing House is 
a vast piece of machinery 
through which millions of dol- 
lars of checks, drafts and other col- 
lectible items payable by the banks 
of the city, are daily sent and paid 
under a process by which all the 
amounts payable by each individual 
bank are lumped and set off against 
another lumped amount made up of 
all the items collectible by the same 
bank, and the difference either paid 
into, or collected from, the clearing 
house in cash, as the case may be. 
At the time of this great daily ex- 
change, it is obvious that nothing 
more than names of banks and 
amounts can be looked to; whether 
any particular item is good or is 
bad is something that cannot, at 
the moment, be considered; and so 
it happens that anything which has 
the form and semblance of a check, 
or a draft, or other eligible item, 
although it in fact be a forgery, or 
an overdraft, or drawn upon a 
bank in which the drawer has no 
account whatever, must necessarily 
go through at prima facie value, 
and be accorded full value in ex- 
change and payment of balances, 
the same as one of real value, sub- 
ject to rules under which the amount 
credited therefor is thereafter made 
good on claim of the receiving bank. 
But as the good far predominates 
over the bad throughout the world, 
so in the clearing house, the bad 
items, as compared with the good, 
are infinitesimal and do not at all 


impair the effectiveness of this grand 
scheme of wholesale payment by the 
banks. When the items payable by 
each bank are taken back to the 
respective institutions, immediately 
following the clearing, the dross is 
separated from the gold and the clear- 
ing house provides a method for its 
reclamation. 

It will be of interest to consider 
the rules which the clearing house 
provides for reclamation, by the re- 
ceiving from the sending bank, of 
the amount credited the latter by 
reason of bad items sent through 
the exchanges. 

Before examining these rules, we 
will say that ‘“‘Not good” items may 
be of various kinds, They may con- 
sist of checks upon which the deposi- 
tor’s signature has been forged, or 
of overdrafts, payment of which in 
either case, if made on presentment 
outside of the clearing house by the 
bank directly, is generally held irrevo- 
cable and non-recoverable, because 
the bank is supposed to know the 
drawer’s signature and the state of 
his account, and is bound and con- 
cluded by its mistake in these par- 
ticulars; or they may consist of 
genuine checks, upon which an in- 
dorsement has been forged, or the 
body altered in some respect other 
than signature, payment of which 
is generally held recoverable, for the 
bank, in these cases, can have no 
special knowledge which would bind 
it by its mistake. 

Now when checks and other items 
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are sent through the clearing house 
and settled for, primarily, by set- 
off of items and balance payments, 
it is clear the bank must have an 
opportunity to inspect the items, and 
examine the state of its depositor’s 
account before it finally determines 
whether it will pay, or will reject, 
particular items. The settlement at 
the clearing house is not final, merely 
provisional; and while it is substan- 
tially a final payment as to the 
large majority of items, it is pro- 
visional only with respect to such 
items which, upon inspection, are 
found bad and returned to the send- 
ing bank and claim made for refund 
of the amount within a_ specified 
time. Items not returned within that 
time are deemed paid. But here we 
must observe the distinction already 
noticed. Concerning items ‘not 
good,” which have not been returned, 
the payment may, or may not be 
subsequently recovered. If the item 
is one which the bank is bound to 
know the validity of, upon inspec- 
tion, namely, where it bears a for- 
gery of depositor’s signature or is 
an overdraft upon his account, the 
bank’s mistake in failing to discover 
the forgery or overdraft within the 
time limit for return will, ordinarily, 
be fatal; the item will be irrevoca- 
bly paid. If, on the other hand, the 
item is one, the defectin whichit is not 
bound to know or discover at once, 
asa forged indorsement or an altera- 
tion, payment of the item by failure 
to return within the prescribed time, 
will not be absolute and irrevocable 
but, generally, a right of recovery 
will exist, unless lost by subsequent 
negligence. 

This much premised to show the 
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fatality, or non-fatality, of failure to 
return specific “not good’’ items, 
sent through the exchanges within 
the prescribed period, we will now 
examine the provisions made by the 
clearing house for the return of items 
found not good, which are a neces- 
sary part of a system of wholesale 
settlement by clearing without pre. 
vious opportunity to inspect concern- 
ing the validity of items cleared. 

The New York Clearing House rules 
provide that “claims arising from 
the return ofchecks * * * areto 
be adjusted directly between the 
banks that are parties to them;” 
that ‘‘all checks, drafts, notes or 
other items in the exchanges returned 
as ‘not good’ or mis-sent, shall be re- 
turned the same day directly ‘to the 
bank from whom they were received, 
and the said bank shall immediately 
refund to the bank returning the 
same the amount which it had re- 
ceived through the clearing house” 
etc. Provision is also made for a 
remedy in case the bank refuses to 
repay, where application is made to 
the manager in time for that pur- 
pose (1 p. m.), namely, the taking of 
the amount from the settling sheet 
of both banks, readjusting the clear- 
ing house statement and declaring 
the correct balance; but resort to 
this remedy is not compulsory on 
any bank, and is manifestly impos- 
sible where the return of the bad 
item and demand for repayment is 
not made until after 1 p. m. 

It is thus seen that the clearing 
house in New York, by its rules, pro- 
vides that a bank may recover pay- 
ment of a bad item, settled for 
through the exchanges, by return 
directly to the bank from whom re- 
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ceived, “the same day;” if payment 
is then refused, the bank’s rights to 
recover payments, otherwise irrevo- 
cable, are preserved for future re- 
course. This ‘‘same day,’”’ means 
presumably, the banking day, which 
closes at 3 p. m., for a further rule 
of the Clearing House provides that 
return of checks, drafts, etc. “for 
informality, not good, missent’’ and 
for other specified causes ‘‘should 
be made before three o’clock of the 
same day.” 

Doubtless this requirement of re- 
turn before 3 o’clock the same day 
the exchanges are made allows rea- 
sonable time, in the large majority 
of cases, for return of checks from 
the exchanges, to the bank, examina- 
tion at the bank, and return of bad 
ones to the particular banks from 
which received. But the extreme 
period allowed is less than five hours; 
and cases may arise where checks, 
drawn on banks in the outlying dis- 
tricts, as on Staten Island, in the 
Bronx, or other suburbs, which are 
sent through the exchanges, and 
prove bad, cannot, by reason of some 
delay in traffic, be examined and re- 
turned, in the exercise of the utmost 
diligence, within the prescribed time. 
The city, and the area of clearing 
house operations, has largely expand- 
ed since the quoted rules were framed. 
In such event, legal questions may 
come up, and the courts be called 
upon to decide whether and under what 
circumstances, the period prescribed 
by clearing house rules, which are 
binding as an agreement upon par- 
ticipating banks, can be extended, 
and the limit of extension; also, pos- 
sibly, whether notice by telephone 
will save the rights of the returning 
bank. 
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Sometimes, though rarely, a forged 
item or an overdraft, which if pre- 
sented directly to the bank and paid, 
or presented through the clearing 
house and not returned within the 
prescribed time would then be deemed 
paid, and the payment in each case 
deemed irrevocable by reason of the 


' nature of the item, is presented direct- 


ly to the bank and paid, without 
the opportunity of previous inspec- 
tion. Here, it would be manifestly 
unjust to hold the bank bound and 
concluded by its payment, and such 
a case, or class of cases, require 
special rules of law for their govern- 
ment. A case of this character came 
before the New York Court of Ap- 
peals a few years ago, and that 
court laid down a rule of diligence 
as to notice of forgery and demand 
of restitution by a bank that had 
paid, before opportunity for inspec- 
tion, a forged item, genuinenesss of 
which it was bound to know upon 
inspection, in a case not governed 
by clearing house rules. A_ state- 
ment of this case will be of interest 
in this connection.* 

George Opdyke & Co. were bank- 
ers in the city and cleared through 
the Fourth National under an agree- 
ment by which the Fourth took up 
all the paper payable by Opdyke & 
Co. sent through the clearings, and 
upon being notified of the amount, 
the latter sent their check therefor 
tothe Fourth, and received the paper. 
Upon inspection, if any proved not 
good, Opdyke & Co., upon sending 
it back to the bank through which 
it came, before the close of banking 
hours on the same day were to be 
entitled to credit for the amount. 


~ * Allen v. Fourth Nat. Bank, 59 N. Y. 12. 
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On a stated day, the Fourth sent 
Opdyke & Co. a statement of the 
amount which had come through the 
clearings. In this was included the 
amount ofa purported certificate of de- 
posit of Opdyke & Co. which had been 
sent on by a bank in Des Moines to 
Allen & Co., bankers, and delivered 
directly to the Fourth for collection, 
without being sent through the clear- 
ing house. Opdyke & Co. gave 
their check for the total amount, 
and received the paper cleared, with 
the alleged certificate, before noon. 
Upon receipt of the certificate, the 
cashier inspected it and passed it to 
the bookkeeper. Between half past 


five and six the same day, the book- 
keeper discovered from an examina- 
tion of the stubs of thecertificate of de- 
posit book, that the certificate was a 
forgery. The signature had been so 


skilfully forged that it could not be 
detected without an examination of 
the book. Opdyke & Co. gave notice 
of the forgery to Allen & Co. the 
same evening, also telegraphed notice 
to the Des Moines bank. This was 
before Allen & Co. had advised the 
Des Moines bank of the receipt of 
the certificate; and in their letter of 
advice already prepared, they added 
a foot note of the claim of forgery. 
The following day, the Fourth took 
back the certificate from Opdyke & 
Co., and credited them with the 
amount. The action was by Allen 
& Co. against the Fourth to recover 
the amount of the certificate alleged 
to have been collected, and the point 
upon which the case depended was 
whether Opdyke & Co’s payment was 
irrevocable. 

The court said if the payment had 
been absolute, and made after an 
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inspection of the certificate, the pay- 
ment would have been irrevoca)le. 
But payment of the certificate, under 
the circumstances—having the right 
to assume they were paying theagzgre- 
gate of clearings with privilege of 
subsequent inspection—did not pre- 
clude them from reclaiming, on dis- 
covery of the forgery. Nor would 
the contention be sustained that 
Opdyke & Co., by failing to discover 
the forgery and return the certificate 
during business hours of the day re- 
ceived, made their conditional pay- 
ment absolute, because the transac- 
tion did not fall within the provis- 
ions of the agreement under which 
‘not good”’ paper, received from the 
clearing house, was to be returned 
before the close of banking hours the 
same day. The purported certificate 
did not come through the clearing 
house and the reason did not exist, 
which would have existed for require- 
ment of return the same day, if it 
had, namely, the liability which the 
Fourth might incur under clearing 
house rules to the bank through 
which the paper came, if not return- 
ed the same day. 

The court said that in this case 
the Fourth, itself, held the paper for 
collection; there was no evidence in 
the case as to the time and manner 
ofreturn insuch cases; inthe absence 
of proof of any agreement or usage 
requiring the return of paper on the 
same day in such a case, general 
principles of law must govern. 

The court then stated the follow- 
ing rule: In case of commercial 
paper being paid without previous 
inspection it is the duty of the party 
paying to use due diligence in mak- 
ing the inspection as soon as he has 
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the opportunity, and in giving notice 
of the forgery if one be discovered; 
and if, by his failure to do so, the 
party receiving is prejudiced, such 
negligence would be a good answer 
to the claim for restitution. The 
doctrine that money paid upon a 
forged signature is non-recoverable, is 
exceptional, and in strictness applies 
only where the paper is actually pre- 
sented to the party, and accepted 
or paid on or after such presenta- 
tion. Where the payment is made 
without presentation, and accepted 
subject to future examination of the 
paper, the case is not within the ex- 
ception, and the ordinary rules re- 
specting money paid by mistake and 
negligence and its consequences should 
be applied. 

The court held that Opdyke & Co., 
who had immediately given notice 
upon discovery of the forgery and 
before any person was injured by the 
delay until 5.30 p. m. in discovering 
it, were entitled to repayment. Even 
if the delay until that hour should 
be held to be laches, which would 
have precluded Opdyke & Co. from 
recalling their paymentif it had preju- 
diced the party receiving it, yet no 
injury having in fact resulted from 
such payment, the position of none 
of the other parties having been 
changed, it would be unreasonable 
to hold Opdyke & Co. to their con- 
ditional payment of the forged paper, 
and compel them to assume the loss 
which had been incurred by the party 
originally deceived by it. The claim 
that the passing over by the cashier, 
of the forged certificate, to the book- 
keeper, amounted to such recogni- 
tion of its genuineness as to pre- 
clude Opdyke & Co. from setting up 
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the forgery when discovered, was 
held untenable. What was done be- 
tween cashier and bookkeeper was 
inside the office; no express recog- 
nition of the certificate was shown. 
We will close our consideration of 
the subject of return of ‘‘not good’”’ 
cleared paper by reference to a further 
decision, recently rendered in New 
York, which we publish in this num- 
ber.* A man, sending an order for 
goods to one Weiss, accompanied it 
with three checks purporting to be 
drawn upon the Brownsville Branch 
of the State Bank, located in the 
Borough of Brooklyn. Weiss deposi- 
ted these checksin the Corn Exchange 
Bank, which sent them through the 
clearing house. At five o’clock p. m. 
of the day on which the checks were 
cleared, Weiss inquired at the Corn 
Exchange Bank and, nothing having 
been heard to the contrary, was in- 
formed they were all right. Accord- 
ingly, that evening, he delivered the 
goods. As matter of fact, when the 
messenger brought the checks back 
from theclearing house to the Browns- 
ville Branch bank, it was discovered 
that the drawer had no account at 
all at the bank. The State Bank 
sued Weiss for the money he had re. 
ceived on these checks, but was held 
to have no case. The case was one 
clearly governed by the clearing 
house rules, requiring return ‘‘the 
same day” to the Corn Exchange 
Bank but, strange to say, although 
these rules were referred to in the 
argument, no proof was made of 
them at the trial, and the court de- 
cided the case in the light of general 
principles of law. So far as the proof 
showed, the first notice of the forgery 





* See State Bank v. Weiss, at page 178. 
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and demand of restitution by the 
bank which paid the checks, was 
given and made six days later, when 
action for recovery of the money 
paid was commenced. The court 
holds that such a delay was clearly 
fatal. It refers to the rule of dili- 
gence laid down in the Allen case as 
to notice of forgery, where paper is 
paid without previousinspection, and 
states the evidence does not show 
the diligence thereby required; it 
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makes mention of the clearing house 
rule of return of “not good”’ paper, but 
does not decide the case under that 
rule; and lastly, it applies the rule 
of the Negotiable Instruments Law 
that a drawee will be deemed to have 
accepted a bill which he does not re- 
turn within 24 hours after its de- 
livery for acceptance, as a time limit 
of diligence in such a case, where 
there is no evidence to take it out 
of such rule. 


OUR FEBRUARY IMPORTS. 


The imports into the United States 
in February, 1905, were larger than 
in any earlier year in the history of 
our commerce, and the excess of ex- 
ports over imports was smaller than 
in any month since June, 1897. The 
only earlier month in the history of 
our commerce in which imports have 
passed the 100 million dollar line was 
in April, 1897, when large quantities 
of foreign merchandise, especially 
sugar, were being rushed in to escape 
the increased duties levied by the 
Dingley Act, which went into effect in 
July of that year. The total value 
of imports in that month (April, 
1897), was $101,322,406, while that 
of the month of February, 1905, was 
$103,057,052. 

The imports of February, although 
a short month, were 103 million dol- 
lars, as against 89 millions in Febru- 
ary, 1904, 821% millions in February, 
1903, 68 millions in February, 1902, 
64% millions in February, 1901, and 
69 millions in February, 1900. The 
exports of February, 1905, were 109 
millions, against practically 119 mil- 
lions in February of 1904, 125% 


millions in February, 1903, 101!» 
millions in February, 1902, 113 mil- 
lions in February, 1901, and 119 
millions in February, 1900. The ex- 
cess of exports over imports in Feb- 
ruary, 1905, was in round terms 6 
million dollars, as against practically 
30 millions in February, 1904, 43 
millions in February, 1903, 33 mil- 
lions in February, 1902, 48 millions 
in February, 1901, and 50 millions 
in February, 1900. For the eight 
months ending with February, 1905, 
the imports were in round terms 729 
million dollars, as against 654 mil- 
lions in the corresponding months of 
the preceding fiscal year; while the 
exports were 1,010 millions, as against 
practically 1,048 millions in the cor- 
responding months of the preceding 
year. 

The excess of exports over imports 
in the eight months ending with Feb- 
ruary was 281 millions, as against 
39314 millions in the corresponding 
months of the preceding fiscal year 
and 49114 millions in the correspond: 
ing months of the fiscal year 1901. 
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THE ACCOUNTANCY OF INVESTMENT. 


By Cuarves Ezra Spracur, A. M., Pu. D., C. P. A. 


‘THIS book is intended as a text- 
4 book, the author being a Pro- 
fessor in the New York Univer- 
sity of Commerce, Accounts and 
Finance, and it comprises the sub- 
stance of lectures delivered to his 
classes. We have read the treatise 
with considerable interest, and find 
it clear, illustrative and practical. 
Professor Sprague is indeed quite 
correct in stating that unless the 
actuarial student is quite fresh in his 
studies of algebra, and highly trained 
in logarithms, the use of well made 
text-books is absolutely necessary 
to him. The subjects handled in 
this treatise are forbidding and 
most difficult to ordinary minds. 
We remember some years ago being 
asked by one of the largest banking 
houses in Wall Street to find a 
bright young man about 25 years 
of age, capable of making some in- 
tricate calculations in relation to an 
oil refinery then controlled by them. 
\Ve at once saw that this required a 
thorough knowledge of algebra and 
logarithms, and spoke to probably 
20 young men of our acquaintance 
in the financial district, stating that 
not only would the work be well 
paid for, but, should the man prove 
satisfactory, he would be perma- 
nently retained in the service of this 
banking firm at a good salary. 
About one half of those spoken to 
on the subject, were fairly educated 
College or High School men, yet 


only one of them was found capa- 
ble of filling the position, as the 
others had either forgotten their 
algebra, or had never given it suff- 
cient attention to make its use a 
practical one. 

Professor Sprague’s book fills a 
real want, and its clearly defined 
rules, examples, and explanations of 
Interest, Discount, Annuities, Sinking 
Funds, and Valuation of Securities, 
will be welcomed by many account- 
ants who have practically forgotten 
all the algebra learned at school or 
at college; especially do we welcome 
his excellent definitions and direc- 
tions as to the amortisation of 
bonds, for many bookkeepers and 
accountants have but very vague 
ideas on this important subject, and 
it is well to have the matter clearly 
and authoritatively explained. 

It is with considerable diffidence 
that we venture to state the few 
points where we are unable to agree 
with so eminent an authority. On 
page 55, paragraph 127, Professor 
Sprague states that when bonds 
contain an option given to the 
maker to redeem them at some 
period previous to the date when 
they must be paid, they should be 
considered as maturing at this 
earlier period if bought at a prem- 
ium, or as maturing at the due date 
if bought at a discount. As this 
option will only be exercised by the 
maker, if at all, should the market 
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show him a profit in doing so, this 
consideration of the bond may be 
taken into account at the time of 
buying for the purpose of ascertain- 
ing its market value, but it should 
be strictly limited to that. For 
amortisation purposes, we consider 
that the calculation should invari- 
ably be based on the date when the 
bond is positively due. Amortisa- 
tion is based on an exact scientific 
foundation, and should no more 
take into account the possibility of 
the bond being paid off before 
actual maturity, than the possibility 
of its being sold or exchanged be- 
fore that time. 

Professor Sprague also states that 
when the option of redemption pre- 
vious to maturity is attended by a 
premium, as, for example, a 30 year 
bond redeemable after 20 years at 
105, you must consider that you 
are buying a 20 year bond and 
that the paris 105. We must again 
remark that as this option may 
only be exercised under future mar- 
ket conditions, and may possibly 
be not exercised at all, the reason- 
ing above alluded to applies in this 
instance also. It is our opinion 
that options given to the maker for 
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redemption previous to the due date 
should not be considered when 
amortising, and that the basis for 
amortisation should solely be the 
price paid, the date due, and the 
interest. If the option given the 
maker to redeem before maturity at 
par, or at a premium, is availed of, 
the matter may then be attended to 
in the same manner as if a sale of 
the bond takes place before matur- 
ity, and this method is clearly 
explained later on in the book. 

We heartily recommend Professor 
Sprague’s book to all students of 
the science of accountancy, and par- 
ticularly to accountants in banks, 
banking houses, and all financial 
corporations; it is an excellent text- 
book for students, as well as a prac- 
tical book, for practical men, written 
by a practical bank officer—a rarely 
found combination. 

Professor Sprague is the well known 
president of one of the large sav- 
ings institutions in New York, and 
last year was elected chairman of the 
savings bank section of the Ameri- 
can Bankers’ Association—a National 
Union of the savings institutions in 
the United States. 

Witiiam Hanuwart. 


THE O’NEILL BILL. 


This bill having recently passed the New 
York State Assembly, at Albany, bids fair to 
soon become a law. - The Council of Adminis- 
tration of the New York State Bankers’ Asso- 
ciation officially approved the bill at their meet- 
ing in New York on the 4th inst. Embodied in 
the bill when it passed the assembly was Super- 
intendent Kilburn’s recommendation for quar- 
terly reports by trust companies. 

It is understood that a number of trust com- 
pany Officials have expressed themselves as be- 
ing satisfied to have the bill become a law, re- 
cognizing the fact that, by issuing — re- 
ports, the public will become more familiar with 
the nature of the Trust Co, business, and that 


any properly conducted Trust Co. will profit by it. 

To Alfred H. Curtis, cashier of the National 
Bank of North America, belongs the credit of 
originating this bill and Mr. Curtis, D. Ross 
Appleton, and Charles H. Sabin, vice-president 
of the National Commercial Bank, of Albany, 
have been invited to appear before the Senate 
at Albany to enlighten the Senators upon its 
merits. Should the bill become a law, which is 
probable, both Mr. Curtis and Mr. O'Neill will 
undoubtedly receive a most hearty vote of 
thanks from the bankers of New York. 

The press throughout the State has taken the 
matter up and much interest is being manifested 
by the banks all over the State. A. F. W. 
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BANKING 


LAW. 


‘THIS Department embraces all the newly decided cases of importance to bankers, bank counsel 


and bank directors. 


The experiences they disclose are likewise worthy the careful attention 
ind study of the merchant, the depositor and the bank student seeking advancement. 


Further 


nformation regarding any case published herein will be furnished on application. 


DISCOUNT OF BEARER NOTES, 
STOLEN AND ALTERED. 


Notes indorsed by payee in blank, stolen by maker, 
altered and discounted with bank — Bank a 
holder in due course under Negotiable Instru- 
ments Law, entitled to enforce against payee 
according to their original tenor. 


Massachusetts National Bank v. Snow, Supreme Judicial 
Court of Massachusetts, Suffolk, January 4, 1905. 


A bank discounted for the maker three promis- 
sory notes which had been indorsed by the payee 
in blank, and thus made payable to bearer. The 
bank sued the indorser on the notes. The latter 
admitted the bank had discounted them in good 
faith, without knowledge of infirmity or defect in 
title, but contended that, after the notes had been 
delivered to him by the maker, the latter had 
stolen them from his desk, and materially altered 
them by inserting ‘‘seven per cent.” after the 
words ‘* with interest,” and then discounted them 
with the bank. The bank’s theory was that there 
was no theft, but an ordinary accommodation in- 
dlorsement by the payee for the maker's benefit. 

The trial court charged that if the jury found 
the notes had been stolen by the maker from the 
payee, the bank took no title and could not re- 
cover ; that the burden was on the bank to prove 
no theft, but a delivery by payee to maker ; further, 
that if the notes were altered as alleged, their 
validity was destroyed and the bank could not re- 
cover. A verdict followed in the indorser’s favor. 

The supreme court orders a new trial, for error 
in the charge of the trial court. The case is gov- 
erned by the Negotiable Instruments Law, and 
under that law, it holds as follows: 

1. The bank was a holder in due course of notes 
payable to bearer, and took without notice of de- 
fect or infirmity. 


2. Under the Negotiable Instruments Law, a 


holder in due course of a note payable to bearer 
that has been stolen, can acquire a good title from 
the thief, where the instrument, when stolen, was 
not incomplete. 

3. The further instruction that alteration de- 
stroyed validity in the hands of the bank was erro- 
neous, as the Negotiable Instruments Law pro- 
vides that the altered instrument may be enforced 
by a holder in due course ‘‘ according to its origi- 
nal tenor.” 


Exceptions from Superior Court, 
Suffolk County; Robt. O. Harris, Judge. 


Action by the Massachusetts National 
Bank against one Snow. Verdict for 
defendant, and plaintiff brings excep- 
tions. Exceptions sustained. 


Know .ton, C. J. This is an action of 
contract on three promissory notes, 
signed, ‘‘H. G. & H. W. Stevens,”’ pay- 
able to the order of the defendant, in- 
dorsed by him in blank, and discounted 
by the plaintiff. They severally bear 
date December 9, 1899 and the rights 
of the parties are accordingly governed 
by St. 1898, p. 492, c. 533, Sometimes 
called the ‘‘Negotiable Instruments 
Act,” which is now embodied in Rev. 
Laws, c. 73, $§ 18-212, inclusive. In 
referring to different provisions of this 
statute, it may be convenient to cite 
the sections of the Revised Laws, rath- 
er than the original act. , 

The maker of the notes, H. W.Stevens, 





176 THE BANKING 


who did business under the name of 
H. G. & H. W. Stevens, has deceased ; 
and the defendant introduced evidence 
tending to show that, after the defend- 
ant had indorsed the notes, they were 
taken from his possession by the maker, 
without his knowledge or consent, and 
discounted at the plaintiff bank, and 
that they were altered by the insertion 
of the words ‘‘seven per cent.” after 
the words ‘‘with interest.” The de- 
’ fense is founded onthis evidence. The 
defendant’s counsel stated that he made 
no contention that the bank had actual 
knowledge of any infirmity in the in- 
struments, or defectin the title to them, 
or that it took them in bad faith. Nor 
was it contended by the defendant that 
in discounting the notes the bank acted 
otherwise than in the regular and usual 
course of business. But upon the de- 
fendant’s testimony it might be found 
that the notes were given to him by the 
maker in payment of indebtedness; 
that, after he had indorsed them in 
blank, and put them in his desk for 
collection or discount, he was called 
out of his office, leaving the maker, 
Stevens, there; and that Stevens then 
took them without right, and three 
days later carried them to the plaintiff 
bank, and caused them to be discounted 
for his own benefit. 

The plaintiff made many requests for 
rulings, which were refused, subject to 
its exception, among which were the 
following: 

‘‘First, That, on all the evidence, 
judgment should be for the plaintiff for 
the full amount declared upon in its 
declaration, with interest at seven per 
cent. from December g, 1899. 

‘*Fourth. Ifthe plaintiff showsit took 
the notes declared upon in its declara- 
tion as a holder in due course, judgment 


should be entered for the plaintiff for 
the full amount of said notes, with 
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interest at the rate stated in the same 
from December g, 1899. 

‘Fifth. Taat, when an instrument 
is in the hands of a holder in due course, 
a valid delivery thereof by all parties 
prior to him, so as to make them pay- 
able to him, is conclusively presumed. 

‘*Eighth. That the notes declared 
upon by the plaintiff in its declaration 
are complete and regular, and were 
taken before they were due and for 
value. 

‘*Ninth. That a holder of a note is 
deemed prima facie to be a holder in 
due course, and that to constitute notice 
of an infirmity in the instrument, or 
defect in the title of the person nego- 
tiating the same, the person to whom 
it is negotiated must have had actual 
knowledge of the infirmity or defect, 
or knowledge of such facts that his ac- 
tion in taking the instrument amounted 
to bad faith. 

‘*Fifteenth. That thereis no evidence 
in the case to warrant a jury in finding 
that the plaintiff was possessed of facts 


‘which put it upon its guard as to the 


title of the person delivering the notes 
declared upon, or which ought to have 
led the plaintiff to inquire concerning 
the same. 

‘Nineteenth. That when an instru- 
ment has been materially altered, and 
isin the hands of a holder in due course, 
not a party to the alteration, he may 
enforce payment thereof according to 
its original tenor. 

‘* Twenty-third. That even ifthe jury 
should find that the words ‘seven per 
cent.’ were added to the face of said 
notes after they were indorsed by the 
plaintiff, and without his authorization 
or revocation, yet, on all the evidence 
in the case, the verdict must be for the 
plaintiff for the full amount of said 
notes, with interest at six per cent. from 
December 9, 1899.”’ 

The plaintiff also excepted to the fol- 
lowing instructions given at the request 
of the defendant: 

‘Fourth. That if the jury find that 
the notes were taken from the defend- 
ant wrongfully, and that the same were 
never delivered by the defendant to 
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Stevens, the plaintiff gained no title to 
the notes by the negotiation of the same 
by Stevens, and the plaintiff cannot re- 
“over. 

‘‘Fifth. The burden is upon the plain- 
tiff to show that the notes were deliv- 
ered by the defendant to Stevens, or 
some other person authorized to nego- 
tiate them at the plaintiff bank. 

‘Seventh. Or, in the alternative, if 
the jury find that the notes in question 
were altered by the addition of the words 
‘seven per cent.’ thereto, after the same 
were indorsed by the defendant, such 
an alteration is a material and wrongful 
one, destroying the validity of the notes, 
and upon the notes, or any one of them, 
thus altered, the plaintiff cannot re- 
cover.” 

The notes, being indorsed in blank, 
were payable to bearer, within the 
meaning of the statute. Rev. Laws, 
c. 73, $ 26 (5). When the notes were 
taken to the plaintiff for discount, 
Stevens was the bearer. Rev. Laws, 


c. 73, $ 207. The presentation of such 


notes for discount raised a presumption 
of fact that the bearer was the owner 


of them. Pettee v. Prout, 3 Gray, 502. 
Upon the undisputed evidence, and 
upon the defendant’s admission that 
the plaintiff took them in good faith, 
and discounted them without knowledge 
of any infirmity in them or defect of 
title in Stevens, the plaintiff became a 
holder in due course, within the defini- 
tion of the statute. Rev. Laws, c. 73, 
$$ 69-76; Boston Steel & Iron Company 
v. Steuer, 183 Mass. 140. There was 
not even anything to put the plaintiff 
upon inquiry, for the rate of interest 
was the same that Stevens had been 
paying on his loans from the bank for 
two years. The uncontradicted evidence, 
as well as the defendant's admission, 
makes it plain that the plaintiff had no 
notice of any infirmity in the instru- 
ments, or defect in the title of Stevens, 
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under the rule prescribed by the stat- 
ute. Rev. Laws, c. 73, § 73. This 
rule, namely, that, to constitute such 
notice, the person to whom the note is 
negotiated must have had actual knowl- 
edge of the infirmity or defect, or knowl- 
edge of such facts that his action in 
taking the instrument amounted to bad 
faith, is the same as prevailed in this 
commonwealth before the enactment of 
the statute. Smith v. Livingston, 111 
Mass. 342; Lee v. Whitney, 149 Mass. 
447; International Trust Co. v. Wilson, 
161 Mass. 80-g0. 

The defendant’s contention that, 
after the notes had been delivered to 
the defendant and indorsed by him, 
they were stolen by Stevens, brings us 
to the question whether, under the ne- 
gotiable instruments act, a holder in 
due course of a note payable to bearer, 
that has been stolen, can acquire a good 
title from the thief. Even before the 
enactment of the statute, while the de- 
cisions were not uniform, the weight of 
authority was in favor of an affirmative 
answer to the question. 

The following specific language of 
the statute touching this question, as 
well as its provisions in other sections, 
was intended to establish the law in 
favor of holders in due course: 


‘“‘But where the instrument is in the 
hands of a holder in due course, a valid 
delivery thereof by all parties prior to 
him, so as to make them liable to him, 
isconclusively presumed.” Rev. Laws, 


C. 73, § 33- 

This conclusive presumption exists 
as well when the note is taken from a 
thief as in any other case. Of course, 
this rule does not apply to an instru- 
ment. which is incomplete. But in 
reference to a complete, negotiable 
promissory note, payable to bearer, it 
is a wholesome and salutary provision. 
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See Greeser v. Sugarman (Sup.) 76 
N. Y. Supp. 922. Upon the defendant's 
Statement and the counsel’s theory of 
the case, the rule is applicable. The 
note was not only complete in form and 
in execution, but, upon his testimony, 
it had been delivered to him by the 
maker as a binding instrument, and 
had afterwards been indorsed by him. 
Therefore the first sentence of Rev. 
Laws, c. 73, § 33, ‘‘Every contract on 
a negotiable instrument is incomplete 
and revocable until delivery of the in- 
strument for the purpose of giving 
effect thereto,” wasinapplicable. The 
instrument had taken effect, and was 
subsequently negotiated by the bearer 
to the plaintiff as a holder in due course. 
That the bearer was also the maker 
was immaterial after the instrument 
had been so indorsed as to become pay- 
able to bearer. Upon the plaintiff's 
theory of the facts, there was no theft, 


but an ordinary accommodation indorse- 
ment by the defendant for the benefit 
of the maker, and none of these ques- 


‘tions arise. We are of opinion that the 
judge erred in giving the fourth and 
fifth instructions requested by the de- 
fendant, and in refusing other instruc- 
tions requested by the plaintiff, founded 
upon a different view of the statute. 

There was also error in the instruc- 
tions given as to the alleged alteration 
of the notes. By Rev. Laws, c. 73, § 
141, it is provided that ‘‘when an in- 
strument has been materially altered, 
and is in the hands of a holder in due 
course, not a party to the alteration, he 
may enforce payment thereof according 
to its original tenor.” This language is 
directly applicable to the present case. 
See Scholfield v. Earl of Londesborough 
(1894) 2 Q. B. 660, (1895) 1 Q. B. 536, 
(1896) A. C. 514; Schwartz v. Wilmer, 
go Md. 136-143. 
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We understand that the instruction- 
were given independently of any ques 
tion of pleading, and we therefore do 
not deem it necessary to determine a‘ 
this stage of the case whether the plain 
tiff should amend its declaration by in- 
serting counts upon the notes as they 
were before the alleged alteration, if 
it wishes to recover upon them as notes 
bearing interest at only 6 percent. See 
Mutual Loan Ass'n v. Lesser (Sup.) 
78 N. Y, Supp. 629. Nor do we con- 
sider other questions which are not 
likely to arise upon a second trial. 

Exceptions sustained. 


PAYMENT OF “‘N. G.” CHECKS 
THROUGH CLEARING HOUSE 


Checks drawn on bank where no account kept— 
Deposit by payee in another bank and collec 
tion through clearing house—Lack of diligence 
of drawee bank in giving notice and demand 
ing restitution bars recovery of money paid. 


State Bank v. Weiss, et al.. New York Supreme Court 
Appellate Term, December 23, 1904. 


With an order for goods, A tendered B three 
checks on a New York city bank. B deposited 
the checks in his own bank which collected them 
through the clearing house. At 5 o’clock on the 
day of collection B inquired at his bank and was 
told the checks were all right. Later in the even 
ing he delivered the goods to A. 

It appeared that the checks were worthless, the 
drawer having no account with the drawee, which 
fact was ascertained when the messenger brought 
them from the clearing house. But while the 
clearing house rule provides that the bank shall 
return not good checks the same day to the pre- 
senting bank which shall immediately refund the 
amount, the only proof of notice of worthlessness 
and demand of restitution was the bringing of an 
action on the checks, six days later. 

Held: The drawee bank failed to prove that 
it had exercised the diligence required of it in 
giving notice and claiming restitution, hence can- 
not recover. 

The first presentation for payment was at the 
drawee bank; payment at the clearing house was 
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without presentation, and subject to future ex- 
amination. A bank, paying without previous in- 
spection, must use due diligence in inspecting and 
siving notice of forgery or other infirmity. The 
clearing house rule (though not in proof) requires 
return the same day, presumably ending at 3 
o'clock; apart from clearing house rule, the Nego- 
tiable Instruments Law provides that a drawee, 
not returning a bill within 24 hours after delivery 
for acceptance, will be deemed to have accepted 
it, and there is no evidence to take the case out 
of this rule. As the first proved action of the 
drawee was six days later, the delay was fatal to 


its recovery. 


Appeal from Municipal Court, 
Borough of Manhattan, Fifth District. 


Action by the State Bank against 
Morris Weiss and another. From a 
judgment for defendants, plaintiff ap- 
Affirmed. 


peals. 


McLean, J. It is alleged in the com- 
plaint that ‘‘the defendants are indebt- 


ed to the plaintiff in the sum of $65.10 
for money had and received, * * * 
said indebtedness dating from July 5, 


1904.” Itisin the testimony that on the 
4th of July the defendant received, with 
orders for goods, three checks, aggre- 
gating as above, dated July sth, and 
drawn upon the Brownsville branch of 
the plaintiff ; that the defendants deposi- 
ted the next morning the checks in the 
Corn Exchange Bank, which presented 
them through the clearing house, where 
they were paid—i. e., entered in the 
lists, and allowed in the settlement by 
credit to the Corn Exchange Bank and 
debit to the plaintiff, which passed their 
amount to the favor of the defendant's 
account. In answer to inquiry made 
about 5 o’clock that afternoon, one of 
the defendants was told by the mana- 
ger of the Corn Exchange Bank that 
the checks were all right. That same 
evening the defendants delivered the 
goods ordered to the person who had 
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drawn and brought them the checks. 
As it turned out, the checks were worth- 
less, for when brought by the messenger 
from the clearing house to the branch 
upon which they were drawn it was 
found the drawer had, and had had, no 
account therein. 

The recognition accorded the checks 
at the clearing house was upon the as- 
sumption of their genuineness, which 
their production there imparted. The 
arrival of the checks at the branch is to 
be taken as their first presentation for 
payment or dishonor, for it is not to be 
supposed that the accountant and mes- 
sengers attending the morning session 
at the clearing house are equipped for 
more than comparisons and verifications 
of lists and balances. Payment there 
was made without presentation, and ac- 
cepted subject to future examination of 
the paper. In the case, however, of 
commercial paper being paid without 
previous inspection, it is, no doubt, the 
duty of the party paying to use due 
diligence in making the inspection as 
soon as it has the opportunity, and in 
giving notice of forgery or other in- 
firmity, if such be discovered ; and if, by 
its failure so to do, the party receiving 
is prejudiced, such negligence is a good 
answer to aclaim for restitution. Allen 
v. Fourth Nat. Bank, 59 N. Y. 12. 

Does the evidence in the case show 
diligence in giving the required notice? 
A demand is alleged in the complaint, 
but no proof of one is adduced, other 
than bringing action July 11th. From 
a remark volunteered by an official 
while a witness on the stand, it appears 
that such paper is to be returned the 
same day it goes through the clearing 
house, presumably the bankers’ day 
ending at 3 o’clock; or, in this case, a 
couple of hours before the defendants 
were told the checks were all right; 
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longer still before they delivered their 
- goods. 

Apart from clearing house rules and 
customs mentioned and made much of 
in the briefs, though not in proof, a 
check is regarded by law in this state 
as a bill of exchange, payable on de- 
mand, and there is no evidence in the 
case to take it out of the rule that a 
drawee will be deemed to have accept- 
ed a bill which he does not return with- 
in 24 hours after its delivery for accept- 
ance. Sections 321, 325, Neg. Inst. 
Law (Laws 1897, p. 756, c. 612). Fail- 
ure of proof that it had exercised the 
diligence required of it, lost the plain- 
tiff its case below, and is likewise fatal 
to its appeal. 


Judgment affirmed with costs. All 


concur, 


BANK PRESIDENT’S AGREE- 
MENT. 


Note executed by maker for accommodation of 
corporation and discounted by bank—Maker’s 
signature obtained on bank president’s agree- 
ment that bank will not hold him liable— 
Bank not bound by agreement where made 
without knowledge of directors, and note made 
in the interest of a corporation in which both 
bank president and maker are jointly inter- 
ested. 


Bank of Le Roy v. Purdy, et al., N. Y. Supreme Court, 
Appellate Division, Fourth Dept., January 4, 1905. 


The president of the Bank of Le Roy was also 
a stockholder and officer of the Le Roy Gas & 
Electric Company. The company needed funds. 
One Purdy, also a stockholder and president of 
the electric company, made his accommodation 
notes to his own order, indorsed by him and by 
the electric company, which were discounted by 
the bank. Purdy made the notes on the express 
agreement and promise of the bank’s president, 
unknown to its directors, that. if Purdy would 
sign the notes, the bank would discount them for 
the benefit of the electric company; that Purdy 
would never be called upon to pay the notes, and 
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the bank would take care of them and hold | 
harmless. 

Held: Purdy must pay the notes to the bank. 
The president’s agreement is no defense. W) 
the rule is that an agreement made by a bank 
officer, authorized to discount paper, that the 
maker or indorser will not be required to jay 
or be held liable thereon, is a valid agreement, 
binding on the bank, relieving the obligor from 
liability, the rule will not hold good in a case 
where the agreement made by the bank officer 
with the maker, adverse to the bank’s interests, 
is made when such parties are engaged in serving 
their own interests, or the interests of a corpora 
tion in which they are jointly interested, and 
where the sole purpose of the agreement is to 
benefit themselves or the corporation in which 
they are interested. Nor can knowledge obtained 
by the president, under such circumstances, be 
imputed to the bank, so as to make it chargeable 
with such agreement. 


Action by the Bank of Le Roy to re- 
cover upon two promissory notes made 
by the defendant Samuel D. Purdy, and 
bearing the indorsement of the defend- 
ant the Le Roy Gas & Electric Com- 
pany. From a judgment in favor of 
plaintiff on a referee’s report, defendant 
Samuel D. Purdy appeals. Affirmed. 


Butler Ward was president of the 
bank, and was also a stockholder, direc- 
tor, vice-president, and treasurer of the 
Le Roy Gas & Electric Company. Purdy 
was also a stockholder and director of 
said electric company, and its president. 
On the 26th day of February, rgo1, 
Purdy made his promissory note, as 
follows: 





On or before three months after date, 
Sor value received, I promise to pay to the 
order of myself, two thousand eight hun- 
dred ana fifty dollars, at the Bank of Le 


Roy, with interest. S D. Purdy. 


Indorsed : 
Pay to Le Roy Gas F Electric Co. 


or order. 
S. D. Purdy. 
R. L. Kinsey, Secretary. 
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Purdy also made his other promissory 
note, which reads as follows: 


Le Roy, March 4, 1901. 

On or before three months after date, | 
for value received, I promise to pay to the | 
order of myself, One thousand fifty dol- | 
lars, at the Bank of Le Roy, with interest. 

S. D. Purdy. 


Indorsed : 
Pay Le Roy Gas F Electric Co. 
or order. 
S. D. Purdy. 
Le Roy Gas F Electric Co. 
B. Ward, Treas. 

These are the notes in suit, and were 
given in renewal of other similar notes 
held by the bank, were discounted by 
it, the proceeds placed to the credit of 
the electric company, and by it used in 
the regular course of its business. The 
original and renewal notes were made 
and delivered for the accommodation 


of the electric company, which at the 


time was in need of funds. Neither 
Ward nor Purdy received any individual 
benefit therefrom. Such notes were all 
made and delivered by Purdy upon the 
express promise and assurance of Ward, 
the bank’s president, that if he (Purdy) 
would sign said notes the bank would 
discount them for the benefit of the Le 
Roy Gas & Electric Co., and that he (said 
Purdy) would never be called upon to 
pay the notes; that the bank would take 
care of them and hold him harmless on 
account thereof. The notes were made 
and delivered by Purdy in pursuance of 
such agreement and promise. When 
such agreement was made, Ward was 
in the office of the electric company, 
engaged in and about its business, and 
was engaged with Purdy in devising 
means to raise money for the electric 
company, of which they both were stock- 
holders, directors, and officers. The 
directors and officers of the bank other 
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than its president, Ward, had no knowl- 
edge of the agreement or promise which 
he had made. So far as they were con- 
cerned, the notes were discounted in the 
ordinary and usual course of business. 

Held: The agreement which was 
made by Ward, the bank’s president, 
and the knowledge which he had in re- 
spect to the notes in suit, did not con- 
stitute a defense to Purdy’s liability as 
maker of such notes. It has been re- 
peatedly held by the courts of this state 
that an agreement made by an officer 
of a bank, who is authorized to discount 
or purchase commercial paper, that the 
maker or indorser of such paper will not 
be required to pay or be held liable as 
maker or indorser of the same, is a valid 
agreement, binding upon the bank, and 
relieves the obligor from all liability in 
respect to such paper. 

Such rule, however, cannot be invoked 
by Purdy, for che reason that the agree- 
ment in question was made by Ward 
when he was acting in the interest of 
the electric company, and the agree- 
ment inured to its benefit, and was in 
no manner beneficial to the bank. This 
was known to Purdy. He also knew 
that the president was jointly interested 
in the electric company, in raising funds 
for it, and that their interests were an- 
tagonistic to the bank; and he knew, or 
ought to have known, that while thus 
acting for himself and for his own bene- 
fit, or for their joint benefit, Ward could 
not act as agent for the bank and ad- 
versely toit. Suchisthelaw. Claflin 
v. Farmers’ & Citizen’s Bank, 25 N. Y. 
293; See, also, Manhattan Life Insur- 
ance Co. v. Forty-Second St. Ferry, 
139 N. Y. 146; Bank of New York v. 
American Dock & Trust Co., 143 N. Y. 
559- 

We think the rule may be stated to 
be: An officer of a bank cannct bind 
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the bank by an agreement adverse to 
its interests made with another party, 
when such party and officer are, at the 
time such agreement was made, en- 
gaged in serving their own interests, 
or the interests of another corporation 
in which they are jointly interested, and 
where the sole purpose of the agree- 
ment is to benefit themselves, or the 
corporation or company in which they 
are interested. Neither can the knowl- 
edge obtained by such officer under such 
circumstances, and while so acting, be 
imputed to the bank for the purpose of 
establishing a defense to an obligation 
assumed by the other party to such 
agreement. 

See also Allenv. First National Bank, 
127 Pa. 51; Innerarity v. Merchants’ Na- 
tional Bank, 139 Mass. 332. 

The doctrine contended for by Purdy 
would be an inducement to fraud and 
breach of trust. If a president or other 
officer of a bank may loan its funds to 
a corporation in which he and another 
are interested, receive the obligation of 
such other party to secure such loan, 
and then make a valid agreement that 
such obligation will never be enforced, 
the way is clear for the perpetration of 
greater or at least a different kind of 
fraud by bank officers than has yet been 
sanctioned by the courts. The maker 
or indorser of a promissory note, who 
delivers it to a bank for the purpose of 
having it discounted, and the proceeds 
placed to the credit of a corporation or 
company of which he and the president 
of the bank are stockholders, directors, 
and officers, should understand that 
any agreement, no matter what its form 
or language, made by the president of 
the bank, which assumes to relieve him 
from liability as maker or indorser, is 
void, and constitutes no defense to 
such obligation. 
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DRAFT WITHOUT CONSIDERA 
TION. 
Draft deposited in bank by payee—Collected by 
bank and proceeds credited depositor—Title in 
bank and proceeds not recoverable by drawer 


because of payee’s fraud and failure of con- 
sideration. 


T. S. Reed Grocery Co. v. Canton National Bank, Court of 
Appeals of Maryland, January 13, 1905. 


F in Baltimore sold goods to R in Texas. Upon 
receipt of the invoice and before arrival of goods, 
to take advantage of a discount for cash, R re 
mitted a draft on New York, payable to F, for 
the price. Before receiving thisdraft, F had drawn 
on R, at sight, with bill of lading attached, for 
price of goods, and had the draft discounted by 
a Baltimore Warehouse Company. When F re- 
ceived the first mentioned draft, instead of taking 
up the draft which he had discounted, he depos- 
ited it in his Baltimore bank, by which it was 
collected, proceeds placed to his credit, subsequent 
deposits and withdrawals made in the same ac- 
count, and when F failed, two days after such 
collection, the bank applied his deposit balance 
of $4,000 against an indebtedness of $12,500, which 
matured after the appointment of the receiver. 

R at first refused to pay the draft, attached to 
the bill of lading, as the goods had already been 
paid for, but subsequently did so, ‘‘in order to 
obtain” the goods. 

R sued the Baltimore bank for the proceeds of 
the first mentioned draft. 

Held: R cannot recover. When the bank 
placed the proceeds to the credit of F, the payee, 
it took title thereto, becoming debtor to F there- 
for, and there is nothing in this transaction to 
except it from the operation of this rule. There 
is no principle of commercial law, or rule govern- 
ing the transfer of commercial paper, under which 
the proceeds of the debt in question can be held 
to be the property of R, to be recovered of the 
bank in an action for money had and received. 


Appeal from Baltimore City Court; 
John J. Dobler, Judge. 


Action by the T. S. Reed Grocery 
Company, a corporation, against the 
Canton National Bank. From a judg- 
ment for defendant, plaintiff appeals. 
Affirmed. 


On September 3, 1902, the T. S. Reed 
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Grocery Co., a corporation doing busi- 
ness in the state of Texas, per contract 
in writing, purchased of the William 
Fait Company a corporation doing busi- 
ness, as packers of oysters, fruits, and 
vegetables, in the city of Baltimore, 
4oo cases of ‘Standard String Beans.” 

On September 5, 1902, the William 
Fait Company sent to the Grocery Co. 
an invoice for said goods, in which the 
terms of payment therefor were ex- 
pressed as ‘‘60 days’ acceptance or cash 
less 112 per cent. in 10 days.’’ On Sep- 
tember 16th the Grocery Co. availing 
of the 10-days provision of the contract, 
remitted tothe William Fait Company 
a draft on the Mercantile National Bank 
of New York City for the invoice price 
of the goods. This draft was indorsed 
by the said payeecompany ‘‘for deposit 
only to credit of William Fait Com- 
pany,’’ and deposited by said company 
in the Canton National Bank, in the 
city of Baltimore, and was by the said 
bank placed to the credit of the said 
corporation depositor. In the usual 
course of business the same was col- 
lected on or about the 24th of Septem- 
ber, 1g02, and the proceeds thereof were 
retained to the credit of the William 
Fait Company. 

On the 13th of September, 1902, with- 
out the knowledge of the Grocery Co., 
the William Fait Company drew on 
them at sight, and, attaching the bill of 
lading of the goods sold, per the con- 
tract which has been mentioned, to the 
draft, had the same discounted by the 
Baltimore Warehouse Company. This 
last-mentioned draft, with the bill of 
lading attached, was presented to the 
Grocery Co. at Beaumont, Tex., on 
September 17, 1902, and payment was 
refused on the ground that the goods in 
the billof lading mentioned had already 
been paid for by the draft of Sept. 16th. 
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On September 26, 1902, the William 
Fait Company, being then insolvent, 
went into the hands of receivers ap- 
pointed by the circuit court of Balti- 
more City to take charge of its affairs, 
and was thereafter adjudicated a bank- 
rupt by the United States District Court 
for the District of Maryland. 

On the 18th of October, 1902, the 
draft of the William Fait Company of 
the 13th of September previous, which 
had been discounted by the Baltimore 
Warehouse Company, was paid by the 
Grocery Co., upon being then again 
presented, ‘‘in order to obtain” the 
goods covered by the bill of lading at- 
tached thereto. 

The case was submitted to the court 
upon an agreed statement of facts, 
which concludes as follows: ‘*The pro- 
ceeds of said draft of plaintiff of Sep- 
tember 16, 1902, were placed to the 
credit of the said William Fait Company 
in due course of business, and became 
part of the general funds of the bank, 
subject to the check of the William Fait 
Company; that deposits were after- 
wards made by the said William Fait 
Company on its said account, and checks 
to the amount of more than $15,000 
drawn thereon, and at the time of the 
failure of the said William Fait Com- 
pany it was indebted to the defendant 
(appellee) in more than the sum of 
$12,500, and it applied the balance of 
the general account of the William Fait 
Company, amounting to $4,000, to its 
claim against it, but which indebted- 
ness matured after the appointment of 
receivers.” 


Verdict and judgment for the Canton 
National Bank. The Grocery Company 
appeals. 


Jones, J. The question is, has the 
appellant legal ground for recovery in 
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the action here brought upon the facts 
appearing as a basis therefor? The 
appellant relies upon the case of Miller 
v. Farm. & Mechanics’ Bank, 30 Md. 
392, to control the decision of this. 
There is, however, a marked and ob- 
vious distinction between that case and 
the one at bar. In the case referred to 
the plaintiffs were the holders of the 
promissory notes for the proceeds of 
which they sued the defendant bank. 
These notes were payable to their order, 
and the property in the notes was in 
them. They indorsed them without 
restriction to Josiah Lee & Co., a bank- 
ing firm in Baltimore City, but received 
no consideration or value for them, and 
passed them to the said firm only for 
collection. Josiah Lee & Co. indorsed 


the notes to the cashier of the defend- 
ant bank ‘‘for collection.”” These notes 
were paid as they matured, one on the 
27th and the other on the 29th of Octo- 


ber, 1860, and the proceeds were credit- 
ed to Josiah Lee & Co. On the 3oth 
of October this firm failed. At the 
time of the failure there was a balance 
of account against them and in favor 
of the collecting bank to an amount 
greater than that of the proceeds of the 
notes. The plaintiffs sued in assump- 
sit to recover from the bank these 
proceeds. It will be seen that the 
plaintiffs in the action based upon this 
state of facts were suing for the re- 
covery of their property. They were 
the owners of the promissory notes, 
and, as they had indorsed these to Lee 
& Co. only to have them collected, they 
were entitled, as against Lee & Co., to 
the proceeds of the notes. It appear- 
ing that Lee & Co. had indorsed the 
notes to the defendant bank for collec- 
tion, this court held that the owners of 
the notes, the plaintiffs in the case, had 
the right to treat the collecting, bank as 
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their agent in making the collect: n, 
and to recover the proceeds from it in 
an action of assumpsit, in the absence 
of any equity, which might have arisen 
under the rules and principles govern- 
ing the transfer of commercial paper, 
to affect their right of recovery; and in 


this connection, and as stating the prin- 


ciple involved, quoted from the case of 
Wilson v. Smith, 3 How. 763, the fol- 
lowing as the rule well established: 
‘‘Whenever, by express agreement be- 
tween the parties, a subagent is to be 
employed by the agent to receive money 
for the principal, or where authority to 
do so may fairly be implied from the 
usual course of trade or the nature of 
the transaction, the principal may treat 
the subagent as his agent, and when he 
has received the money may recover it 
in an action for money had and receiv- 
ed.” There was, therefore, in the case 
to which reference is here being made, 
a privity between the plaintiffs and the 
defendant, as respected the cause of 
action, going to support the right of the 
plaintiffs to maintain the action; and 
the court indicated that there could be 
no doubt about their right to recover 
if the facts which have been mentioned 
stood alone; but said that as affecting 
this right there was, upon the evidence 
in the case,in view of the character of the 
indorsement made by the plaintiffs to 
Lee & Co., the further question whether 
the defendant bank had, before it had 
knowledge that the notes involved in 
the controversy belonged to the plain- 
tiffs, given credit to Lee & Co. on the 
faith of the notes. 

In the case at bar the draft of the 16th 
of September, 1902, the proceeds of 
which are here being sued for, was not 
sent by the appellant to the William 
Fait Company as the property of the 


appellant, and to be collected for its 
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- account, or to have the proceeds placed 
to its credit. It was sent to carry out 
on its part the contract of the 3d of 
September, 1902 and in performance of 
the obligation that contract imposed 
upon it. It was intended that the draft, 
and the proceeds thereof when collect- 
ed, should be the property of the William 
Fait Company. When this company 
indorsed it to the appellee bank, and it 
had been collected, and the proceeds 
placed to the credit of the company, 
and had become, as expressly stated in 
the agreed statement of facts, ‘‘part of 
the general funds of the bank,” there 
arose, in respect to these proceeds, be- 
tween the appellee and the William 
Fait Company, the relation of debtor 
and creditor. Hardy v. Chesapeake 
Bank, 51 Md. 562 (585): Tyson & Rawls 
v. Western Nat Bank, 77 Md. 412 (416); 
Colton v. Drovers’ Bldg. Ass’n, 90 Md. 
85 (89). That is to say, the bank be- 
came the owner of the money, and the 
debtor to that extent of the depositor. 
This, at least, would be so according to 
the settled, ordinary rule governing 
transactions of this character between 
a bank and its customers. 

Is there anything to except the trans- 
action here in question from this rule? 
There was certainly nothing immed- 
iately accompanying the transaction to 
so except it. It was said in thecase of 
Tyson & Rawls v. Western Nat. Bank, 
supra: ‘‘We must judge of the legal 
rights by the state of facts which exist 
at the time they arise, and not by events 
which occur afterwards.” It is said it 
was a fraud upon the appellant for the 
William Fait Company to retain the 
draft of the 16th of September, 1902, 
and apply the proceeds to its own use 
after it had discounted the draft with 
the warehouse company, and given that 
corporation control of the goods sold to 
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the appellant through its possession of 
the bill of lading. The breach of duty 
to the appellant upon the part of the 
William Fait Company, however, did 
not consist in the appropriation to its 
use of the draft of the 16th of Septem- 
ber, 1902. That was intended by the 
appellant as a payment to that corpora- 
tion of the purchase money for the 
goods purchased by the contract of 
September 3d, 1902. This purchase 
money the William Fait Company was 
entitled to get if the contract was to be 
performed. At the time the vendor 
received the draft of September 16th 
in question and placed it for collection 
for its account, the appellant had not 
paid the draft discounted by the ware- 
house company. On the contrary, it 
had expressly refused to pay it on the 
ground that the purchase money of the 
goods described in the accompanying 
bill of lading had already been paid by 
the draft of the 16th of September. Up 
to this point, therefore, the appellant 
had done nothing more than to perform 
its part of the contract by paying the 
purchase price of the goods sold to it 
by the contract of September 3d. It 
then became the duty of the William 
Fait Company, the vendor of the goods, 
to deliver them tothe appellant. This 
it could have done by taking up the 
draft given to the warehouse company 
and releasing the goods for the bene- 
fit of the appellant; but if it failed to do 
this, or for any reason at all failed to 
deliver the goods in performance of its 
part of the contract between it and the 
appellant, such failure constituted the 
breach of duty and the fraud made ap- 
parent from the facts in the case, which 
undoubtedly gave to the appellant a 
right of action against its vendor. The 
appellant, upon this breach of the con- 
tract, could have sued for damages for 











186 THE BANKING LAW JOURNAL. 


the breach, or could have rescinded the 
contract, and brought an action for 
money had and received against the 
vendor in the contract to recover back 
the purchase money which it had paid. 
Pott & Co. v. Schmucker, 84 Md. 535. 
All this, however, was between the ap- 
pellant and the William Fait Company. 
Asrespects the appellee, it was res inter 
alios. At the time the appellee collect- 
ed the draft of the 16th of September, 
in question, the appellant was in the 
attitude of insisting upon the contract 
it had made with the William Fait Com- 
pany. It had not thenelected toignore 
the contract and sue to recover back 
from the William Fait Company the 
purchase money for the payment of 
which the draft was given. It madeno 
attempt whatever to prevent the col- 
lection of the draft by any sort of noti- 
fication to the bank on which it was 
drawn nor to its vendor, the payee 
thereof, and certainly not by any to the 
appellee. The draft was collected, the 
proceeds were placed to the credit of 
the William Fait Company, ‘‘became 
part of the general funds of the bank, 
subject to the check of the” depositor; 
and, it is fairly inferable from the agreed 
statement of facts (Code, art. 26, § 15), 
became in part the basis of credit upon 
which subsequent advances were made 
to the William Fait Company to the ex- 
tent of leaving that corporation at the 
time of its failure and insolvency a 
debtor to the appellee. Upon such a 
state of case it is not perceived upon 
what principle of commercial law or 
rule governing the transfer of commer- 
cial paper the proceeds of the draft in 
question, for which the appellee is here 
sued, can be held to be the property of 
the appellant, to be recovered of the 
appellee in an action for money had 
and received. 


The judgment below will therefore 
be affirmed. . 

Judgment affirmed, with costs to the 
appellee, 


CHATTEL MORTGAGE TO BANK. 





Renewal affidavit before notary who is officer and 
stockholder of bank is not void for that reason 
(at most only voidable) and imparts notice as 


fully as if such defect did not exist. 





Fair, et al., v. Citizens State Bank of Sterling, Supreme 
Court of Kansas, January 7, 1905. 


One Sturgeon gave his note to the 
Citizens State Bank of Sterling, Kansas, 
secured by chattel mortgage on corn, 
for an indebtedness, which mortgage 
was filed for record in the office of the 
register of deeds of Rice County, Kan- 
sas. Later, a renewal affidavit in regu- 
lar form, sworn to by Thomas Atkinson, 
cashier of the bank, was filed in the 
same Office. This affidavit was sworn 
to before Curtis A. Stubbs, a notary 
public, who was assistant cashier and a 
stockholder of the bank. 

In an action by the bank against per- 
sons who had purchased the corn from 
Sturgeon, the following question was 
presented for decision: 

Was the renewal affidavit void by 
reason of the fact that the notary pub- 
lic who administered the oath was, at 
the time, an officer and stockholder of 
the corporation which was the mort- 
gagee? 

Held: 1. An affidavit of a renewal of 
a chattel mortgage in favor of a cor- 
poration after it is received and filed 
by the register of deeds of the county, 
is not void, so as not to impart con- 
structive notice of the lien of the mort- 
gage, by reason of the fact that the 
affidavit is sworn to by an officer of the 
corporation before a notary public who 
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is an officer and stockholder in said 
corporation. 

2. The act of the notary public in 
administering the oath in such case is 
ministerial, and not judicial, and is at 
most voidable, not void. 

3. Achattel mortgage regular upon 
its face, duly filed for record, and ac- 
companied by an affidavit of renewal, 
filed in proper time, and regular upon 
its face and regular in fact, except for 
the latent defect that the notary public 
who administered the oath was a stock- 
holder in the mortgagee corporation, 
imparts notice as fully as if such defect 
did not exist. 


DEPOSIT IN WIFE’S NAME. 


Man depositing money in wife’s name, and check- 
ing it out in wife’s name per his own—Upon 
his death, transaction held insufficient to im- 
port a gift to his wife, as against his estate. 





First National Bank of Montgomery v. J'aylor, Supreme 
Court of Alabama, November 17, 1904; rehearing 
denied December 22, 1904. 





Il). E. Taylor opened an account with a bank in 
the name of ‘‘ Mrs. D. E. Taylor,” depositing $650 
and delivering to the bank a signature card, show- 
ing signature to be recognized in payment of funds 
“Mrs. D. E. Taylor per C. E. Taylor.” Taylor 
checked out two small sums with this signature; 
then died. Mrs. Taylor afterwards drew a check 
for the balance of the fund, signed ‘‘ Mrs. D. E. 
Taylor,” which the bank refused to pay. 

In her suit against the bank, the main question 
for determination was whether the facts showed 
a liability on the part of the bank to her, rather 
than to the estate of D. E. Taylor, deceased. 

Held: Taylor’s possession of the money before 
and up to the time of its deposit, was prima facie 
evidence of title in him. Starting with this pre- 
sumption, Mrs. Taylor’s claim rests upon the 
theory of a gift effected by the transaction of de- 
posit. But to constitute a gift, there must be 
delivery, with intent on the part of the donor to 
divest himself of ownership. The evidence, not 
being inconsistent with an intention on Taylor’s 
part to make the deposit in Mrs. Taylor’s name 
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for his own purposes, is insufficient to show a gift 
The signature card negatived the right of Mrs. 
Taylor to draw on the fund, except on checks 
signed by Taylor in her name. This was incon- 
sistent with an intent on his part to invest her 
with control, incident to ownership. Such sign- 
ing of checks on a fund belonging to her, would 
apparently have been the act of her agent, but 
this consideration does not weigh in determining 
whether she became owner. Judgment for bank. 





Appeal from City Court of Mont- 
gomery; A. D. Sayre, Judge. 


Action by D. E. Taylor against the 
First National Bank of Montgomery. 
From a judgment for plaintiff, defend- 
ant appeals. Reversed. 


SHarPE, J. On June17, 1903, Charles 
E. Taylor, who was plaintiff's husband, 
deposited with the defendant, which is 
an incorporated national bank, $650, in 
the name of ‘‘Mrs. D. E. Taylor,” and 
received from the bank teller an ac- 
count book having on its back the words 
and figures: 

First National Bank, Montgomery, Ala. 
In account with Mrs. D. E. Taylor— 
and having inside of it these words and 

figures: 

Dr. ... Inaccount with Mrs D. E. 

Taylor, Cr. June 17, 1903,.. $650.00. 

At the same time Charles E. Taylor 
delivered to defendant a signature card, 
which has ever since been in defend- 
ant’s possession, having on it the words 
and figures: 


Mrs. D. E. Taylor to the First National 
Bank of Montgomery. 


Below please find duly authorized signa- 
tures which you will recognize in payment of 
Junds or the transaction of other business on 
our account. 

Mrs. D. E. Taylor per C. E. Taylor. 

On June 22, 1903, Charles E. Taylor 
drew two checks upon the deposit—one 
for $4, and the other for $5—to each of 
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which checks he attached the signature, 
Mrs. D. E. Taylor per C. E. Taylor, 
and each of which checks were on that 
day paid by defendant. Charles E. 
Taylor died on or about June 22, 1903, 
and some days thereafter plaintiff drew 
a check on defendant for the balance of 
the fund, signed, 
Mrs. D. E. Taylor, 

and defendant refused to pay it, and 
also refused to pay on a demand made 
by plaintiff's attorney. 

On facts undisputed and substantially 
as above stated, without more, this 
cause was tried without a jury. ‘he 
main question presented by the record 
is whether those facts show a liability 
on the part of defendant to the plaintiff, 
rather than to the estate of Charles E. 
Taylor, deceased. In considering the 
question, it is proper to begin by pre- 
suming that the money, before and up 
to the time of its deposit, was the prop- 
erty of Charles E. Taylor. Possession 
of personal property is prima facie evi- 
dence of title in the possessor. This 
presumption made, plaintiff’s claim is 
left to rest upon the theory that a gift 
to her was effected by the transaction 
wherein the money was deposited. To 
the making of a gift it is essential that 
there be a delivery, actual or construct- 
ive, of the thing, with intent on the 
part of the donor to divest himself of 
ownership, and this principle is appli- 
cable to deposits in banks made by one 
to the account of another. Anniston 
National Bank v. Howell, 116 Ala. 375; 
Matter of Bolin, 136 N. Y. 177; Robin- 
son v. Ring, Adm’r, 72 Me. 140; Brod- 
erick v. Waltham Sav. Bank, 109 Mass. 
149; Davis v. Lenawee County Sav. 
Bank, 53 Mich. 163; Greene v. Bank 
(Idaho) 64 Pac. 888; 14 Am. & Eng. 
Ency. Law, 1037, 1039. 

The evidence in this case is not in- 
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consistent with an intention on the part 
of Charles E. Taylor to make the deposit 
in plaintiff's name for his own purposes 
or convenience, and, we think, is insuf- 
ficient to show a gift. The signature 
card amounted to a direction to the 
bank, and negatived any right o/ the 
plaintiff to draw on the fund in ques- 
tion, except on checks signed by Charles 
E. Taylor in her name, and such direc- 
tion is inconsistent with an intention 
on his part to invest the plaintiff with 
that control over the fund which is 
necessarily incident toownership. Such 
signing of checks on a fund belonging 
to plaintiff would apparently have been 
the act of her agent, but this considera- 
tion does not weigh in determining 
whether she became the owner. 

The judgment must be reversed, and 
one here rendered in favor of the de- 
fendant. 

INDORSEMENT OF BANK BY 
CASHIER. 





First National Bank of Duncan y. Anderson, Court of Ap- 
peals of Indian Territory, October 19, 1904. 





One Thomas executed a note, secur- 
ed by chattel mortgage to a bank, and 
the bank, by its cashier, indorsed the 
note to Mrs. Lou Anderson. She sued 
the bank as indorser. 

The bank’s defense was that Mrs. 
Anderson, having money on deposit 
which she desired to loan, the cashier, 
acting solely as her agent and not rep- 
resenting the bank, loaned the money 
to Thomas, taking the note to the bank, 
and indorsing it over to Mrs. Ander- 
son. The bank contended that it re- 
ceived no consideration for the trans- 
action, which was conducted solely for 
the benefit of Mrs. A. and that such a 
transaction, being beyond the scope of 
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authority of the cashier, did not bind 
the bank. 

sat Mrs. Anderson’s counsel proved 
that at the time of this transaction, the 
bank itself owned notes of Thomas and 
it used a large part of the proceeds of 
the Anderson loan, for the purpose of 
taking up the indebtedness due the 
bank from Thomas. 

A verdict of a jury against the bank 
is sustained on appeal, it being 

Held: The cashier had authority to 
bind the bank by indorsing over the 
note payable toit. Under the evidence, 
the court was bound to submit to the 
jury, the question of whether there was 
consideration to the bank and the court 
plainly told the jury, if there was no 
consideration running to the bank and 
the cashier simply used the indorse- 
ment of the bank to transfer the paper 
to Mrs. A., the jury should find for the 
bank. The testimony of the cashier 
went to show that the bank obtained 
money by reason of this loan to take 
up a large indebtedness owing to it by 
the person to whom the loan was made, 
and the jury found from the evidence 
that the bank had consideration for its 
indorsement on the note. 


DEED BY CASHIER TO HIMSELF 


INDIVIDUALLY. 
Northwestern Fire & Marine Ins, Co. vy. Lough, et al., Su- 


reme Court of North Dakota, December 21, 1904. 





The Northwestern, etc. Co. brought 
action to foreclose a mortgage on a 
piece of real estate executed by one 
Lough to secure aloan of $2,000. The 
State Bank of Northwood asserted title 
to the property under a warranty deed, 
duly recorded. An instrument pur- 
porting to be a warranty deed of the 
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property from the bank to Lough was 
relied on by the plaintiff. The deed 
was executed by Lough, as cashier of 
the bank, to himself as grantee. There 
was no evidence to show that he had 
power or authority from the directors 
of the bank to make such deed, but it 
was affirmatively shown he had no such 
power. 

Held: A deed executed by the cashier 
of a state bank to himself as an indi- 
vidual is, in the absence of affirmative 
evidence of such authority, presump- 
tively void and of no effect. The bank 
being the owner of the land in this 
case, and the deed to the cashier being 
void and of no effect, the mortgage by 
the cashier in favor of plaintiff is wholly 
void and of no effect and should be can- 
celled of record. 


NOTE “I” PROMISE TO PAY, 
SIGNED BY TWO MAKERS. 





Ullery v. Brohm, Court of Appeals of Colorado, November 
14, 1904; rehearing denied January 9, 1905. 





Brohm, the payee, sued Ullery upon 
the following promissory note: 


$156.57. Denver, Colo., March7, 1898 

On or before September 7, 1898, after 
date, 1 promise to pay to the order of Otto 
Brohm, one hundred and fifty-six 57-100 
dollars, payable at the office of F. D. 
Taggart, with interest at the rate of ten | 
per cent. perannum, from date until paid. | 
Interest payable semi-annually. Value re- | 
ceived. Louis Guthner. 

A. B. Ullery. 





Brohm’s complaint described Ullery 
as guarantor. Ullery demurred to the 
complaint. A judgment for Brohm is 
affirmed. 

Held: Ullery was not a guarantor, but 











amaker. By the use of the words ‘‘I 
promise to pay,” the note became in 
form the joint and several note of the 
two makers. But the allegations of 
the complaint were. otherwise sufficient 
to charge Ullery as maker, and the 
reference to him as guarantor was harm- 
less. It was unnecessary specially to 
allege a consideration for the paper. 
The note, which was incorporated into 
the complaint as part of it, contains the 
words ‘‘value received.”” The com- 
plaint did not allege that Brohm was 
owner of the note, but he was the payee 
and therefore presumptively the owner. 


en 


JOINT NOTE. 





A claim of suretyship and right to reimburse- 
ment from principal, for payment, not made 
out. 


Bettinger v. Scully, Supreme Court of Washington, January 
17, 1905. 





Mrs. Annie Bettinger sued Michael 
Scully to recover the amount of a prom- 
issory note, executed by her husband 
and Scully as joint makers to a bank, 
upon which she claimed Bettinger was 
a surety. The note was paid in full by 
Bettinger to the receiver of the bank, 
and Mrs. Bettinger alleged the receiver 
had assigned the note to her husband, 
who had subsequently assigned it to 
her. Bettinger was dead and Scully was 
not permitted to testify. The transac- 
tion had taken place many years before, 
but facts were alleged tending to avoid 
the statute of limitations. 

The court, in affirming judgment for 
defendant and denying recovery to Mrs. 
Bettinger, on the theory that Bettinger 
was asurety who had paid a note which 
Scully ought to have paid, said: 

‘The copy of the note set out in the 
record (the original was accidentally 
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destroyed) shows it to have been a » int 
note, not even joint and several. The 
evidence shows that Scully took this 
note to the bank, and took credit in his 
deposit account with the bank for its 
entire proceeds, and that Bettinger 
afterwards paid the note out of his own 
funds to the bank. This is, in sub- 
stance, the whole of the testimony. To 
our minds it falls far short of proving 
that Bettinger was a mere surety on 
the note, or that he paid any obligation 
when he paid it, that should have been 
paid by Scully. While it may be trite 
that the nature of the transaction gives 
color to the idea of principal and surety, 
it will not do to rely too much on the 
natural order of things, or the presump- 
tions that arise therefrom, especially as 
in this case, when nearly a dozen years 
have elapsed since the transaction occur- 
red. Men do business in multifarious 
ways, and the real transaction is often- 
times different from what might be in- 
ferred from the mere written evidence. 
For example, in this case it may be that 
Bettinger owed Scully the amount rep- 
resented by the note and was but pay- 
ing his own debt when he paid it; or it 
may be that the parties were engaged 
in a joint enterprise, and the note was, 
what on its face it purported to be, a 
joint note; or it may be that it was, as 
Mrs. Bettinger contends it to be, the 
note of Scully. Either idea is not in- 
consistent with the proofs, while only 
the latter would permit a recovery in 
full, while the first would defeat recov- 
ery altogether. The proofs to warrant 
recovery must be reasonably definite 
and certain, and they are not so here.” 
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SAVINGS BANK AND TRUST COMPANY SECTION. 


DEVOTED TO 


MATTERS OF ESPECIAL INTEREST TO SAVINGS BANKS AND TRUST COM- 
PANIES. 


‘THREE decisions of considerable import- 
ance to savings banks are published in 
this number. The New York Court of 

Appeals construes a written order to a savings 
bank, signed by husband and wife, directing 
the merger of their two separate accounts into 
one running to husband or wife or the survivor, 
as creating a joint tenancy or joint ownership of 
the entirety, so that upon the death of one, the 
survivor takes the whole—provided, the order is 
executed by delivery to the bank. In the case 
before the court, after the signing of such an 
order and before it was presented to the bank, 
one of the parties died. This was held to re- 
voke the order, as it was merely executory until 
delivery to the bank and the deposits changed 
in accordance therewith. But one important 
feature of the decision is the indication of aform 
of procedure by which a joint tenancy in a sav- 
ings bank deposit with right of the survivor to 
the whole, may be made effectual. 





The second case is of importance by reason 
of the exhaustive inquiry and discussion by the 
New York Court of Appeals of the relations be- 
tween savings banks and their depositors, with 
especial reference to the duties and responsibili- 
ties of the banks’ officers in the payment of de- 
posits and what care must be used to guard 
against frauds and forgeries. The case before 
the court was remarkable. After a female de- 
positor had died, her mother and sisters with 
whom she had lived, carried on the accountin her 
name, presenting her book to have dividends 
credited, once making a deposit, and withdraw- 
ing the entire account by means of five orders 
signed in the name of the dead depositor. Not 
until twenty-three years after her death, was 
the bank called to account by an administrator 
then appointed of her estate. The bank, it 
appears, when it made the payments made no 


physical comparison of the signature on the 
orders, with the signature book. This failure 
is fatal to the bank's case, for the Court of Ap- 
peals in reversing judgment for the bank says 
that the finding that the bank made no physical 
comparison of the signature upon the drafts, 
with that on the book, does not support the con- 
clusion of law that the complaint be dismissed. 

The question whether a bank has used due 
care when it pays upon a forged order without 
comparing signature with book, was passed upon 
in a Georgia case published in the JOURNAL for 
December 1904 (see page 843). In that case the 
bank was protected and comparison of signa- 
ture under the circumstances was held not a 
necessary part of the bank’s duty. A man closely 
resembling the depositor presented the pass- 
book and drew $50 on a forged order. The 
cashier paid the check on the strength of the 
pass-book and the similarity of appearance of 
the person presenting the check to that of the 
depositor as he recollected him. He did not 
compare the signature to the check with that on 
the bank’s books. The depositor contended it 
was the duty of the cashier to make a comparison 
of the signature. The court held that, under 
the circumstances, it was not the duty of the 
bank to compare the signature, in order to com- 
ply with the requirement of due care, and the 
bank was not liable for failure to make such 
comparison. 

The view of the New York Court of Appeals 
is that comparison is necessary, unless the cir- 
cumstances are exceptional. It is thus expressed: 
“It is possible that there may be special cases 
in which it may not be necessary for bank offi- 
cers to makea physical comparison between one 
signature on file with a bank and another upon 
a draft or check presented to it for payment; 
but if so, there must exist some unusual and per- 
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tinent excuse that is not discoverable in the find- 
ings now before us tending to show that the 
failure to make such a comparison is not at va- 
riance with the requirements of ordinary care.” 


A third decision published herein, involves the 
validity of a gift causa mortis, or death bed gift. 
of a savings bank deposit. The facts are held 
to support the gift. This decision is by the Ap- 
pellate Division of the New York Supreme Court. 





JOINT TENANCY IN SAVINGS BANK 
DEPOSIT. 


May be created, with right of survivorship by order signed 
by two parties and delivered to bank, so that upon the 
death of one, the survivor takes the whole. But unless 
order is delivered to bank before death of one, right of 
survivorship fails. 


Augsbury, Adm’r, v. Shurtliff, N. Y. Court of Appeals, 
December 30, 1904. 


A written order, addressed to a savings bank, signed by 
husband and wife, owners of separate bank books, express- 
ing the desire to have the accounts merged into an account 
runing to ** husband or wife or the survivor of them,” and 
the object that, in case of the death of either, the other 
may draw the whole amount, is, in legal effect, a written 
order addressed to the bank requesting it to change their 
respective deposits so as to make each the joint owner of 
the entirety, and is analogous toa joint tenancy, or tenancy 
by entirety in real estate, so that, upon the death of one, the 
survivor becomes the owner of the whole. 

But unti: presented to the bank, aud the deposits changed 
in accordance therewith, the order is merely executory; and 
if, before its delivery to the bank, one of the parties dies, 
the order is revoked by the death. 


This action was brought to recover a Savings 
bank pass book issued to Sarah Ann Roof in 
her lifetime by the Jefferson County Savings 
Bank. The defendant was the administrator 
with the will annexed of John C. Roof, and 
claimed the right to hold the pass book as the 
property of his testator. 

John C. Roof and Sarah Ann Roof were hus- 
band and wife. They had both been married 
before, but neither had any children. They 
both had made deposits in the Jefferson County 
Savings Bank and a pass book had been issued 
to each of them. Sarah Ann Recof had a bal- 
ance upon her book of $911.26, and John C. 
Roof had a balance upon his book of $900.88. 
They were about eighty years of age and hadeach 
made and executed a will, in which each gave 
the use of his or her property to the other dur- 
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ing life, and upon the death of the survivor « ici 
had bequeathed his or her property to colla!«ral 
relatives. After the execution of these Is, 
and on January 8, 1896, they signed a paper, of 
which the following is a copy’ 

“Theresa, N. Y., January 8, 18 
To Jefferson County Savings Bank: 

Gentlemen:—We, the undersigned, owne:s of 
bank books No. 23,661 and No. 25,472 issued 
by your bank, desire to have the accounts thicre- 
in merged into an account running te John C. 
Roof or Sarah Ann Roof or the survivor of them. 
Our object being that, in case of the death of 
either, the other may draw the whole amount. 

John C. Roof. Sarah Ann Roof. 

“Witnesses, Mary E. Countryman, Lizzie 
Countryman.” 

Two days after the making of the foregoing 
instrument Sarah Ann Roof had a stroke of 
paralysis and was confined to her bed until her 
death, which occurred ten days later. 
days after the making of the paper John C. Roof 
took the paper to the Savings bank together 
with the bank book of his wife, and the teller 
pasted the paper in the bank book containing 
signatures and wrote upon the pass book after 
the name of Sarah Ann Roof the words 
John C. Roof” so that the account read “‘Jeffer- 
son County Savings Bank in account with Sarah 
Ann Roof, and John C. Roof.” He also made 
the same change upon the ledger account. 
It is claimed on behalf of the plaintiff that 
the paper was taken to the bank and the 
changes made in the books after the death 
of Mrs. Roof, and that prior to her death and 
after her paralytic stroke she spoke to her hus- 
band in monosyllables at repeated intervals in- 
dicating that she wanted her own and that he 
replied to her that he knew what she wanted 
and that he would get the paper and destroy 
it, and that the conversation had reference to 
the above described paper. 

HAIGHT, J.: The first question which we 
deem it important to consider is the meaning 
and effect intended to be given by the parties 
to the paper. As we have seen it is addressed 
“to the Jefferson County Savings Bank” The 
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Some 


‘and 


respective owners of the bank books which were 
described in the paper expressed their desire 
to have their accounts merged so as to run to 
John C. Roof or Sarah Ann Roof or the survivor 
of them. They then concluded by stating their 








ct to be “that in the case of the death of 
e er the other may draw the whole amount.” 
re are no words here indicating any present 
from one to the other of any portion of the 
funds on deposit in the bank. On the contrary, 
ipparent that each in his or her lifetime in- 
ied to retain the fund so that either could 
.w upon their deposits as their necessities 
might require; but it is apparent that they in- 
ded that upon the death of either, the other 
should be permitted to draw the whole amount. 
The purpose for which the survivor might draw 
the whole amount is not specified. In the ab- 
sence of evidence upon the subject the inference 
might be permissible that it was their intention 
to give the survivor the right to draw the whole 
ymount so as to make it his or her own property. 
Assuming this to be so, the effect of the paper 
was, therefore, a written order addressed to the 
bank requesting it to change their respective 
deposits so as to make each the joint owner of 
the entirety, analogous to a joint tenancy or 
tenant by the entirety in real estate, so that 
upon the death of one the survivor became the 
owner of the whole. (Bertles vs. Nunan, 92 
N. Y. 152.) 
As we have seen, the paper was an order 
merely and was executory until it was presented 
») the bank and the deposits were changed in 
accordance therewith. It is conceded that it 
was subsequently taken to the bank by John C. 
Roof and the changes made so far as the de- 
vosit of Mrs. Roof was concerned, but was this 
change made during her life time? Upon this 
subject considerable evidence was taken and 
the fact is material it, doubtless, became a 
1estion for the jury todetermine. This brings 
us to a consideration of the question as to 
ether the order is deemed to be revoked by 
death of Mrs. Roof before it was delivered 
the bank and the change in the deposits 
nade. The order was executory until its de- 
ry to the bank and the changes in the de- 
vosits were made. It, consequently, could be 
voked by either party at any time before the 
rder had been complied with. It is contended 
that Mrs. Roof did revoke by her statements in 
ionosyllables, but these declarations were too 
ague and uncertain to warrant a finding of 
fact to that effect. If it was revoked it was by 


reason of her death before it was delivered to 
the bank. 


SAVINGS BANK AND TRUST COMPANY SECTION. 


193 


The paper, as we have seen, was a mere execu- 
tory order, which did not constitute an executed 
gift or make either of the parties thereto a credi- 
tor of the other. Mrs. Roof only intended to 
give to her husband the same right to draw 
upon their joint account that she had until her 
death and then if he survived her the right to 
draw the whole, but before her order had been 
executed she died and her estate at once became 
vested in her heirs at law or upon proof of her 
will in her collateral relatives specified, subject 
to the life use of her husband. If her husband 
had become her creditor he could prove his 
claim as against her estate, but he was not a 
creditor. If the execution of the paper was a 
gift in presenti, then, of course, the money on 
deposit became his, but it was not such a gift 
nor so intended, for she retained the right to 
draw every dollar of the fund and use it for her 
own purposes. It was not a gift inter vivos, for 
the reason that, as we have shown, the order 
was executory and notexecuted. It was not a 
gift causa mortis, for the reason that the parties 
at the time of executing the paper were not suf- 
fering from any disease or apprehensive of 
death from any impending perils. The paper, 
as we have seen, was left in the possession of 
John C. Roof. He is deemed, therefore, to have 
become the agent of his wife to take the paper 
to the bank, but if he failed to do this within 
her lifetime his agency, by the happening of that 
event, is deemed to have been revoked. 

Schouler on Personal Property (Vol. 2, § 86) 
correctly states the rule as we understand it: 
“An agency is revoked by the principal's death; 
therefore, the agent of one who intends a gift 
inter vivos must have performed what was in- 
cumbent upon him to make the transfer com- 
plete during the donor’s lifetime, otherwise the 
gift fails as though the donor himself had failed 
to make a seasonable delivery. Nor cana gift 
inter vivos be sustained which contemplates a 
postponement of delivery by the agent or trus- 
tee until the donor’s decease, for a gift of per- 
sonalty made after this fashion must stand, if at 
all, as a gift causa mortis, or else on the footing 
of a testamentary disposition, with all the form- 
alities of a will. Delivery, then, in all cases of 
ordinary gift must have been made during the 
donor's lifetime. But if the gift has been once 
completed, so as to fully transfer the beneficial 
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interest from donor to donee, in accordance 
with their mutual intent, and so as to make any 
third party holding the custody, the trustee for 
carrying out theoriginal purposes of the dona- 
tion, or the donee’s agent, the subsequent death 
of the donor, sooner or later, will leave the gift 
unimpaired.” (Story on Agency, § 488; Farmers’ 
L. & T. Co. v. Wilson, 139 N. Y. 284, 289.) 

We conclude that the question as to whether 
the order was delivered to the Savings bank dur- 
ing the lifetime of Mrs. Roof is material, and 
under the evidence the question as to whether 
it was so delivered was for the jury and that 
the exception taken by the appellant to the non- 
suit raises an error of law which requires a 
reversal of the judgment. 

The judgment should be reversed and a new 
trial granted, with costs to abide the event. 


PAYMENT OF DEPOSITS ON FORGED 
SIGNATURE. 


An important inquiry by the New York Court of Appeals 
into the duties and responsibilities of savings banks 
toward their depositors; resulting in astatement that the 
only practicable general rule to which savings banks can 
be safely held in paying money to persons producing 
pass-books, is the rule of ordinary care, leaving it to be 
applied in the light of the special circumstances that 
characterize each separate case; and a decision in a 
case where payments had been made to a person pro- 
ducing the pass book, upon orders signed in the name 
of, but not by the depositor, being after the depositor's 
death, where there had been no physical comparison of 
the signatures upon the drafts, with the signature book, 
that a judgment in favor of the bank be reversed. 


Kelley, Administratrix, vy. Buffalo Savings Bank, New York 
Court of Appeals, December 30, 1904. 


The essential facts, in brief were these: 

On January 30, 1871, Ellen Neville, then 19 
years old, opened an account with the Buffalo 
Savings Bank. During her lifetime she made 
16 deposits of various amounts, presented the 
book 15 times to have interest credited, and 
drew two checks, which were paid to her on 
presentation of the pass book. 

She died December 1, 1878, leaving her bank 
book in the house, where her mother and sisters 
lived. 

Subsequent to her death, the pass-book was 
presented by mother or sister on 10 different 
occasions to have interest credited, was pre- 
sented once by the mother or sister and a de- 
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posit of $70 credited; and between the tin 

her death and September 1, 1883, the pass- book 
was presented five times by mother or sisiec 
and money paid thereon, on five orders sign: 
in the name of Ellen Neville by the mother 
one of the sisters. No part of these mo: 
was paid to the legal representative or represe 
tatives of Ellen Neville. 

On May 22, Igo1, twenty-three vears after th 
death of Ellen Neville, the plaintiff Kelley a; 
plied for and received letters of administrati 
upon her estate. The administratrix broug! 
this action against the savings bank to recover 
the amount of the deposits, with interest, which 
had been paid on the aforesaid five drafts, being 
upwards of $2,100. 

The ruies of the bank in force at the time 
Ellen opened the account are referred to in the 
opinion. 

The findings of fact by the trial court, and 
unanimously affirmed by the appellate division, 
relating to the conduct of the bank’s officials in 
the payment of the five drafts were as follows: 


“That by a critical examination and compari- 
son of the said signatures on each of the afore- 
said drafts or orders with the true signature of 
said Allen Neville, entered and signed as afore- 
said in the book of signatures, it would have 
been apparent to a competent bank officer that 
neither of the signatures to said drafts or orders 
was the genuine signature of said Ellen Neville. 

That at the respective times at which such 
drafts or orders were presented to the defend- 
ant for payment the defendant made no critical 
examination or physical comparison of the signa- 
tures thereon with that of the said Ellen Neville 
entered and signed in the book of signatures of 
depositors kept by the defendant aforesaid. 

That said drafts or orders were paid by de- 
fendant on presentation of the same with the 
pass book, and the defendant made no effort by 
a critical examination or physical comparison to 
ascertain the genuineness of the signatures of 
any of said drafts or orders, or to ascertain the 
identity of the person presenting the same. 

That there does not exist such a disparity or 
difference between the signature of said Ellen 
Neville upon the signature book of the defend- 
ant and the several signatures upon said five 
checks, or any or either of them, as to create 
doubt or misgiving concerning the genuineness 
of said five signatures, or any or either of them, 
in the mind ~ 2 competent and reasonably care- 
ful bank officer, when presented by a person 
unknown to him, withthe bank book; and, 
therefore, the defendant exercised due care and 
caution, and was not guilty of negligence in pay- 
ing the five checks in question, nor in paying any 
or either of them.” 
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pon these findings of fact, the legal conclu- 

was reached that the complaint against the 

ik be dismissed. This legal conclusion is 

i by the court of appeals to be unsupported, 
ind the judgment is reversed. 

he opinion of the court of appeals, delivered 
ough Werner J., is as follows: 

The immediate question presented by this 
yeal is whether, upon the record before us, 
plaintiff is entitled to recover, and, as the 
‘ision of this question necessarily involves an 

inguiry into the duties and responsibilities of 

ivings banks toward their depositors, the case 
is one of more than ordinary professional inter- 
est and practical importance. Savings banks 
are prominent factors in our modern business 
life. Many of them count their deposits by the 
millions and number their depositors by the 
thousands. Many, if not most, of these deposi- 
tors are persons in the humbler walks of life, 
living 1n widely scattered sections of their res- 
pective communities, visiting the banks infre- 
quently, having no personal acquaintance with 
bank officials or employees and no convenient 
or satisfactory mans of immediate identifica- 
tion when their identity is questioned. 

These conditions are in striking contrast with 
those which prevail in the intercourse between 
the officers and employees of discount banks 
and their patrons. The majority of the latter are 
persons actively engaged in business, making 
daily or at least frequent visits to their respective 
banks. Their signatures are familiar to the offi- 
cers and employees of the banks, and if, now 
and then, there is need of identification it can 
usually be furnished without much difficulty. 
These considerations clearly indicate the dif- 
ference between the two classes of banks, as 
wellas the necess.ty for the law which permits 
Savings banks to adopt reasonable rules adapt- 
ed to the nature of their business, which rules, 
when properly adopted and promulgated, are 
binding upon them, their depositors and those 
who succeed to their interests. Outside of these 
special rules, however, there are many questions 
affecting the interests of Savings banks and 
their depositors which must be determined by 
broad and comprehensive legal rules of{general 
application. One of these questions arises out 
of the relations between Savings banks and the 
legal representatives of deceased depositors. 
What degree of care must a Savings bank exer- 
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cise in paying money out of a depositor’s ac- 
count after his death, upon the production of his 
bank book and the presentation of a draft pur- 
porting to bear his signature, when the bank 
has had no actual notice of the depositor’s 
death, and nothing has transpired to charge it 
with knowledge of that fact? That is the ques- 
tion which underlies all other questions in this 
case. 

In view of what has been said concerning the 
relations of Savings banks and their depositors 
towards each other, it becomes obvious that 
any general rule that would require Savings 
banks to act in such circumstances at their 
peril, without regard to the degree of care exer- 
cised, would ultimately cast as great a burden 
upon depositors and their legal representatives 
as upon the banks, and would disastrously af- 
fect the beneficent work which such institutions 
are designed to accomplish. If it were the duty 
of Savings banks to establish at all hazards the 
identity of every person presenting a depositor’s 
bank book and draft, it would be quite as impos- 
sible for them to continue business as it would 
be for some persons to avail themselves of the 
best known and most generally approved method 
of investing and accumulating the fruits of 
frugal and patient economy. The same would 
be true of any other rule so onerous in its opera- 
tion that such institutions could not do business 
without great inconvenience both to them and 
their depositors. 

A single illustration will suffice to demon- 
strate this. Take the case of a large Savings 
bank with so many accounts that it is impos- 
sible for the paying teller to know each deposi- 
tor. It would be utterly impracticable to do 
business if each application for a withdrawal of 
money had to be delayed until a searching in- 
quiry could be made as to the regularity of the 
transaction. But even if such a course were 
possible, so far as the bank were concerned, 
what would be the effect upon the poor and 
unknown depositor whose place of residence 
may be remote from the banking house 
and who may have no acquaintance with any- 
one who would be of the slighest assistance in 
identifying him? He would have no way of 
getting money that rightfully belonged to him, 
or at least might find his efforts in that direc- 
tion so burdensome as to amount to the same 
thing. This is not an extreme illustration, but 
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one that is fairly typical of the relations be- 
tween great Savings banks located in large 
centres of population with many depositors 
whose accounts are small and whose deposits 
are made at rare intervals. Upon reflection it 
becomes obvious, therefore, that the only prac- 
ticable general rule to which Savings banks can 
be safely held in such dealings is the rule of 
ordinary care, leaving it to be applied in the 
light of the special circumstances that charac- 
terize each separate case. This is the rule that 
has been laid down by this court in a variety of 
similar cases (Schoenwald v. Met. Sav. Bank, 
57 N. Y., 418; Appleby v. Erie Co. Sav. Bank, 
62 N. Y., 12; Kummel v. Germania Sav. Bank, 
127 N. Y., 488). 

In the case of Allen v. Williamsburg Savings 
Bank (69 N. Y. 314), the wife of a depositor had 
wrongfully secured possession of his pass book, 
forged his signature to a draft and obtained 
payment from the bank. But there the bank 
had adopted a special by-law requiring it to use 
its best efforts to prevent fraud and this was 
construed to bind the bank to a higher degree 
of care than that enjoined by the general rule. 

It is to be observed that all of the cases above 
cited present instances of payments to the 
wrong persons during the lifetime of the de- 
positors, and it is true that in construing certain 
rules so generally adopted by Savings banks as 
to have acquired almost the binding force of 
Statutes, it has been held by this court that 
there is a difference between the relations of a 
Savings bank and a living depositor on the one 
hand, and the relations of such a bank and the 
legal representatives of a deceased depositor on 
the other hand. 

The rules referred to are among the by-laws 
adopted and promulgated by the defendant bank, 
and are as follows: 

“The secretary will endeavor to prevent 
frauds, but all payments made to persons pro- 
ducing the deposit books or duplicates thereof 
shall be good and valid payments to the de- 
positors respectively. 

“On the decease of any depositor the amount 
standing tothe credit of the deceased shall be 


paid to his or her legal representatives when - 


legally demanded.” 

In the recent case of Mahonv. South Brook- 
lyn Savings Institute (175 N. Y. 69), we had 
occasion to discuss the effect of these two rules, 
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and as bearing upon the defense that the b ok 
had exercised due diligence in paying out mo: ey 
upon the account of a deceased depositor, ve 
said, “The rule of diligence invoked by the ‘c- 
fendant applies only to the case of a living ‘‘e- 
positor. When, through a depositor’s care!«ss- 
ness, his bank book gets into the hands 0! a 
third person, who presents it to the bank, the 
latter may show its care and diligence in ma 
payment to the person presenting the pass 
book, and thus protect itself against a second 
demand for payment by the careless depositor. 
But the by-law which is designed to protect ihe 
bank in such a case must be read in connection 
with the other by-law, which provides that after 
the depositor’s death, payment must be made 
‘to his or her legal representatives.’ This latter 
by-law is for the protection of the depositor who 
can no longer protect himself, and, therefore, 
the bank is bound to see that payment was 
made to the proper person. Payment to any 
other person is made at the bank’s peril.” 

That case is now relied upon by the appellant. 
As applied to the facts there established, the 
language just quoted was precise and correct, 
because the bank had knowledge of the deposi- 
tor’s death, and assumed to pay out the money 
credited to her account to one who claimed it 
by virtue of an alleged gift causa mortis, which 
the trial court found had never been made, and 
the unanimous affirmance of that finding of 
fact by the Appellate Division left this court no 
alternative but to apply the rule there laid down. 
In that case the finding of fact clearly establish- 
ed the absence of ordinary care, and the de- 
cision reached by this court was the only logica! 
sequence of the finding. The language of the 
opinion is general and comprehensive, but of 
that it is enough to say that judicial discussion 
is to be limited to what is actually decided 
(People ex rel. Met. St. R’y v. State Board of 
Tax Comm'rs, 174 N. Y. 417). 

In the case at bar the situation is different. 
While there is no direct finding to the effect 
that the officers of the respondent bank had no 
knowledge of Ellen Neville’s death, that is the 
direct and inevitable implication of the other find- 
ings, and thus the question that remains to be 
discussed is whether the findings as to what the 
officers of the bank actually did support the 
legal conclusion that they were not guilty of 
negligence in making payments to the persons 








presented the decedent’s pass book and 

ts purporting to have been signed by her. 

‘Te substance of the findings upon that sub- 
is that a critical examination and compari- 

sou of the signatures on the several drafts re- 
fer,ed to with the true signature of the decedent 
id have disclosed the fact that the signa- 

vs on the drafts were not genuine; that the 
ofticers of the bank made no critical examina- 

n or physical comparison of the signatures on 

drafts with the genuine signature of the de- 
cedent, entered and signed in the bank’s signa- 
ture book, and that the officers of the bank 
made no effort by a critical examination or 
physical comparison to ascertain the genuine- 
ness of the signatures on the drafts or to as- 
certain the identity of the person presenting the 
The use of the disjunctive “or” in these 
findings separates that portion of them which 
relates to a critical examination of the signa- 
tures from that which relates to a physical com- 
parison thereof, and fairly construed they im- 
port that no physical comparison of the signa- 
tures was made by the officers of the bank. 

These two findings are not necessarily incon- 
sistent with each other, but they are so diver- 
gent as to entitle the appellant to the benefit of 
the one most favorable to her (Redfield v. Red- 
field, 110 N. Y. 671). 

Whether the failure to make a physical com- 
parison of the signatures in the case at bar was 
consistent with the exercise of ordinary care on 
the part of the defendant bank may depend 
upon peculiar facts which are not found in the 
record before us. The finding quoted in the 
foregoing statement of facts, to the effect that 
there was no such disparity or difference be- 
tween the signature of said Ellen Neville upon 
the signature book of the defendant and the 
several signatures upon five checks, as to create 
doubt or misgiving concerning the genuineness 
of said five signatures in the mind of a compe- 
tent and reasonably careful bank officer,.when 
presented by a person unknown to him with the 
bank book, and that, therefore, the bank exer- 
cised due care and caution and was not guilty 
of negligence is more in the nature of a con- 
clusion of law than a finding of fact, and the 
difficulty with it is that there are no facts found 
to support it. 

It is possible that there may be special cases 
in which it may not be necessary for bank offi- 


same. 
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cers to make a physical comparison between 
one signature on file with a bank and another 
upon a draft or check presented to it for pay- 
ment; but if so, there must exist some unusual 
and pertinent excuse that is not discoverable in 
the findings now before us tending to show 
that the failure to make such a comparison is 
not at variance with the requirements of ordi- 
nary care. We think the finding most favor- 
able to the appellant, to wit, that the defendant 
made no physical comparison of the signatures 
upon the five drafts with the signature of Ellen 
Neville in the defendant’s signature book, does 
not support the conclusion of law to the effect 
that the complaint should be dismissed, and for 
that reason the judgment herein should be re- 
versed. 


GIFT CAUSA MORTIS. 


Where a savings bank depositor, on his death bed, wrote an 
order to the bank, requesting it to change the account 
so that his fiancee or himself could draw the money, 
delivering the pass-book and order to the latter, who 
presented it to the bank and the account was changed 
to their joint names; the depositor stating to witnesses 
that he wanted his fiancee to have the money if any- 
thing happened to him, and the fiancee thereafter re- 
tained control of the book until his death ten days later, 
Held, the evidence supports a gift causa mortis, and the 
bank which, after its depositor’s death and with know!]- 
edge thereof, paid the money to the donee, is protected 
in so doing against a claim for the money by the admin- 
istrator of the depositor’s estate. 


O'Brien v. Elmira Savings Bank, New York Supreme Court, 
Appellate Division, Third Dept., November 16, 1904. 


Appeal from Special ‘Term, Chemung County. 


John C. O’Brien, as administrator of De Witt 
Ames, deceased, brought action against the 
Elmira Savings Bank to recover for moneys 
claimed to have been deposited in the bank by 
De Witt Ames, who died on the 17th day of 
April, 1902. On the 7th day of April, 1902, 
while De Witt Ames was ill with typhoid fever, 
and apprehended that he would not recover 
therefrom, and while he had ondeposit with the 
bank the sum of $584.72, and held its passbook 
containing a credit to him therefor, he executed 
an instrument of which the following is a copy: 

“Elmira, N. Y., April 7, 1902. 

“The Elmira Savings Bank, Elmira, N. Y.— 


Gentlemen:—Please let Mrs. Margaret Peckham 
sign the signature book and change my account 
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so that she or myself can draw the money on 
deposit in your bank. 
Yours very truly, De Witt Ames. 
“Witness: “Mrs. D. F. Murphy. “Daniel F. 
Murphy.” 
—And delivered the same, with the passbook, to 
Margaret Peckham, the person mentioned there- 
in, who on the same day delivered such instru- 
ment and passbook to the bank, At the same 
time she signed the signature book with the 
word “or” between the name De Witt Ames 
and her name, and the bank changed the pass- 
book to read ‘‘De Witt Ames or Mrs. Margaret 
Peckham, Cr.,” and also changed its ledger to 
read in the same way. De Witt Ames and 
Margaret Peckham were engaged to be married, 
and intended to be married on the 20th day of 
April, 1902, and she also nursed him during his 
last illness. At the time of the delivery and 
execution of said instrument on April 7, 1902, 
De Witt Ames declared to the subscribing wit- 
nesses thereto that, if anything happened to him, 
he wanted Margaret Peckham to have the en- 
tire amount of money he had on deposit in the 
Elmira Savings Bank. The passbook was in the 
possession of Margaret Peckham at the time of 
the execution and delivery of the instrument of 
April 7, 1902, and it was kept in the drawer of 
a desk belonging to Margaret Peckham, in 
which drawer De Witt Ames kept his papers, and 
to which both Ames and said Margaret Peck- 
han had keys and access. After the presenta- 
. tion of the instrument of April 7, 1902, and 
passbook to the bank, and after the changes 
had been made by the bank in the signature 
book and in passbook and ledger, Margaret 
Peckham took the passbook, and placed the 
same in said drawer, and it remained there 
until after the death of Ames. After the death 
of Ames, the bank, with knowledge of such 
death, paid to Margaret Peckham, upon the de- 
livery of such’ passbook to it. all the moneys 
credited thereon. The plaintiff thereafter de- 
manded of the bank the passbook and moneys, 
which demand the bank refused. The court, 
on the trial, found the facts substantially as 
above set forth, and held that the deceased, De 
Witt Ames, made a valid gift causa mortis of 
the deposit to Margaret Peckham, and granted 
judgment dismissing the complaint. From 
such judgment this appeal is taken. 


CHESTER, J. The legality of the judgment 
appealed from depends upon the correctness of 
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the decision of the trial court that Ames ma 

a valid.gift causa mortis to Mrs. Peckham 
the moneys in question. She is not a party ‘o 
the action, and the defendant bank has paid 
the money to her upon her production and pr: 
sentation to it of the passbook in accordance 
with its rule requiring such production, and pro- 
viding that “all payments made to persons pro- 
ducing a passbook shall be deemed a good and 
valid payment to the depositors, respectively, 
and shall discharge the bank from any further 
liability.” Ifthe money, however, in fact be- 
longed to the estate of Ames, and not to Mrs. 
Peckham, who produced the book and drew 
the money after his death, the bank, having 
knowledge of such death when it paid the 
money to her, would not be protected by its 
rule. If, on the other hand, there was a valid 
gift causa mortis made by Ames to Mrs. Peck- 
ham, the money did not belong to the estate 
of Ames, and the judgment dismissing the 
complaint of his administrator suing therefor 
was correct. 

The essential elements to constitute such a 
gift are that it must have been made in con- 
templation of the donor's impending death by 
a clearly expressed intention to give in presenti. 
The subject-matter of the gift must have been 
delivered and the donor must have died from 
the existing ailment or peril without revocation 
of the gift. 

There is no question in the case that Ames 
died from an ailment with which he was affected 
when it is alleged he made the gift. He had 
typhoid fever at the time. He feared he would 
not recover therefrom, and he died of that dis- 
ease 10 days thereafter. An examination of 
the evidence satisfies me that it is sufficient to 
clearly show not only that Ames intended to 
give the moneys to Mrs. Peckham, but to show 
the delivery of the passbook to her. The de- 
fendant had the evidence of Daniel F. Murphy 
aud his wife, who were disinterested persons, 
and who, at his request, signed the paper execu- 
ted by Ames on April 7th, as witnesses. * * * 
All this evidence clearly shows that Ames in- 
tended to give the money to Mrs. Peckham in 
case he died from the dangerous disease from 
which he was then suffering, and that his pur- 
pose in signing the request to the bank which 
he did was to effectuate such intent. 

The evidence also shows that the paper sign- 


anata 


ant 
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Ames and the passbook were delivered 
s. Peckham, who on the same day took 
to the bank where she signed its signa- 
ook, and where the defendant changed its 
r account and the passbook to read “The 
a Savings Bank, Dr., to De Witt Ames or 
rs. Margaret Peckham, Cr.” The message 
hat Mrs. Peckham took to the bank from Ames, 
-tified to by the cashier, was that ‘‘Ames 
red to know how to fix it so she could draw 
money in case he should die.”” The cashier 
ther testified: “I drew that instrument [the 
request referred to] in accordance with instruc- 
tions received by me. I drew it to comply with 
those instructions as I understood them.” It 
is thus evident that the purpose of the bank 
was to so change the account and passbook as 
to vive effect to the intent of Ames to let Mrs. 
Peckham have the money in case he died. 

All this repels the idea that the object of 
Ames in doing what he did and in having the 
changes made in the account Was to create an 
agency in Mrs. Peckham to draw the money 
for his benefit during his life. 

Where the intent to make a gift appears so 
clearly as it does here, it is needless to examine 
the numerous authorities where no such intent 
appears as to the effect of a joint credit such as 
was shown in this account after it was changed. 
The evidence shows also that the passbook was 
delivered by Ames to Mrs. Peckham, who took 
itto the bank to procure the changes to be 
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made, and that on her return from the bank 
she put it in the drawer of a desk belonging to 
her, where it remained until after he died. The 
fact that he kept his papers in this drawer, and 
had a key and access thereto, is not of much 
moment in view of the facts that she also had 
a key and access thereto, and that he had de- 
livered the book to her when she took it to the 
bank for the purpose of making effectual his in- 
tention of giving her the money. It is ap- 
parent that the book was under her control by 
his assent all the time after it was given to her 
by him. Such adelivery, accompanied by the 
changes he had authorized to be made in the 
account, was a good symbolical delivery of the 
moneys represented by the book. When, in 
addition to.the facts already mentioned, which, 
in my opinion, are quite sufficient to sustain the 
judgment, it also appears that Ames and Mrs. 
Peckham were engaged to be married; that he 
lived with her in the family of her mother; that 
she nursed him in his last sickness; that the 
time for their marriage had been fixed, and 
was near at hand; and that they had rented 
a house, and fixed the date upon which they 
were to take possession—the judgment ap- 
pears to me to be clearly founded upon strong 
and satisfactory evidence, and such evidence as, 
under the authorities, is required to support a 
gift causa mortis. 
Judgment affirmed, with costs. 


NEW YORK STATE BANKERS’ CONVENTION. 


The Council of Administration of the New 
York State Bankers’ Association held a meeting 
onthe 4th inst. and appointed the following 
committee to take charge of all arrangements 
for the coming State convention, Alfred H. 
Curtis, chairman, E. O. Eldridge, Elliot C. 
McDougall, David H. Pierson and Frank C. 
Howe. The dates selected are July 13 and 14th, 
and Frontenac, inthe Thousand Islands, on the 
St. Lawrence, was selected as the most appro- 
priate place for the meeting. 

There is no doubt that this will be one of the 
most successful meetings ever held by the 
New York State Bankers’ Association, both in 
point of attendance and entertainment. 

The first day, July 13th, the convention will 
meet between the hours of 10 and 12 A. M.. 
The afternoon will be devoted to a delightful 


sail on specially chartered steamers among the 
Thousand Islands. For the evening’s enter- 
tainment, a banquet will be given to the dele- 
gates and guests. 

The second day the convention will meet in 
the forenoon. The afternoon will be devoted 
to a Lacrosse game, between the Indians and a 
Canadian team. The evening of the second 
day, a grand ball will be given. 

The New York Central Railroad officials have 
notified the committee that they will do all in 
their power to make this one of the best State 
Conventions ever held. 

Side trips throughout the Thousand Islands 
will be arranged for, thus enabling the dele- 
gates and guests to see all the beauties of these 
famous Islands. 
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LEGISLATION IN 1905. 





HALF HOLIDAYS—GRACE ABOLISHED—INDIANA. 


A bill for an act concerning legal holidays, the 
maturity of negotiable instruments, crea- 
ting a Saturday half holiday for banking in- 
Stitutions in certain cities, repealing all 
laws in conflict herewith, and declaring an 
emergency. 


Section 1. Be it enacted by the Gen- 
eral Assembly of the State of Indiana, 
That the following days, to wit: The 
first day of the week, commonly called 
Sunday, the first day of January, com- 
monly called New Year’s day, the fourth 
day of July, commonly called the Fourth 
of July, and the twenty-fifth day of 
December, commonly called Christmas 
day; any day appointed or recommend- 
ed by the President of the United States 
or the Governor of the State of Indiana 
as a day of public fasting or thanks- 
giving; the twenty-second day of Feb- 
ruary, commonly called Washington’s 
birthday; the thirtieth day of May, 
commonly called Memorial day; the 
first Monday of September, commonly 
called Labor day, and the day of any 
general national or State election, shall 
be legal holidays within the State of 
Indiana. And when any of said holi- 
days (other than Sunday) comes on 
Snuday, the Monday next succeeding 
shall be the legal holiday. 

Sec. 2. It shall be lawful for banks, 
trust companies and safe deposit insti- 
tutions in all cities in this State, which 
have or hereafter may have a popula- 
tion of more than thirty-five thousand 
inhabitants, according to the last pre- 
ceding United States census, to close 
their doors for business at twelve (12) 
o’clock noon on each and every Satur- 


day in the year, and every Saturda, in 
the year after twelve (12) o’clock no 
shall, in addition to the legal holidays 
mentioned in section one (1) of this act, 
be a legal half holiday for such banks, 
trust companies and-safe deposit insti- 
tutions and the business thereof. 

Sec. 3. All bills of exchange, bank 
checks, promissory notes and other ne- 
gotiable instruments shall be payable 
at the time fixed therein, without grace. 
When the day of maturity falls upon 
Sunday, or a legal holiday, the instru- 
ment shall be payable on the next suc- 
ceeding business day. Negotiable in- 
struments falling due on Saturday shall 
be presented for payment on the next 
succeeding business day, except that in- 
struments payable on demand may, at 
the option of the holder, be presented 
for payment before 12 M. on Saturday 
when that entire day is not a holiday. 

Sec. 4. All laws and parts of laws in 
conflict herewith are hereby repealed. 

Sec. 5. Whereas an emergency exists 
for the immediate taking effect of this 
act, therefore the same shall be in full 
force and effect thereafter its passage. 


5 


Nore.—The previous law naming holidays 
and regulating maturities was enacted in 1903, 
and was published in full in the JOURNAL for 
March, 1903. page 156. ‘Ihe former law is 
now changed as follows: (1) Half-holiday cities 
over 35,000 population; formerly over 100,000. 
(2) Grace abolished. (3) Paper maturing on 
holidays payable on next succeeding business 
day; formerly preceding business day. (4) New 
provision that paper falling due on Saturday is 
presentable on succeeding business day, but 
with option of presentment of demand paper on 
Saturday forenoon. See, for article discussing 
former half-holiday law in Indiana, JOURNA! 
for May, 1903, page 298. 
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rlONS PROPOUNDED TO THE EDITOR AND DISCUSSED AT MEETING OF HARTFORD 


CHAPTER OF Bank CLERKS, MARCH 7, 1905. 


PAYMENT OF OVERDRAFTS. 


1. A man gives a check to a party, and after- 
wards decides that he does not wish the 
check paid, so draws down his account to 

n amount less than the face of the check, 


but fails to notify the bank to stop payment. ° 


Che check is presented for payment in due 
course and the bank pays it, although it over- 
draws the account. Does the bank lose, or 
can the depositor be made to take up his 
overdraft ? 


The depositor is liable to the bank 
for the amount of the overdraft. He 
should have notified the bank not to 
pay, rather than attempted to defeat 
payment by drawing down his account 
to less than the face of the check. This 
did not insure its non-payment, or 
make its payment unauthorized and 
non-chargeable, for many banks pay 
overdrawn checks to protect the credit 
of their depositors. The idea is erron- 
ous (as suggested by the propounder) 
that when a man issues his check, the 
only authority to the bank to pay is if 
it has sufficient funds; that the check 
does not authorize the bank to pay 
where there are no funds or insufficient 
funds, and that, if the bank does pay, 
there is no obligation upon the part of 
the drawer of the check, as there would 
be by the maker of a note, to pay its 
face, as the note contains a promise to 
pay, while the check does not. Tothe 
contrary of this, many bills of exchange 
are accepted and paid by drawees, at 
atime when the drawer has neither 
funds, nor a credit, in the hands of the 
drawee, and many checks are likewise 
paid by banks as drawee, without funds, 


and the courts universally recognize 
the obligation of the drawer to the 
drawee to make good the amount so 
paid. The law raises an implied con- 
tract by every man who overdraws his 
account at the bank, to repay the 
amount on demand.* 


2. A man presents a check on a bank for $100, 
where the deposit is only $75. Is the bank 
obliged to pay the $75 if the holder is will- 
ing to take what there is, and surrender the 
check ? 


A bank may rightfully refuse pay- 
ment of a check when the deposit is 
not sufficient to pay it in full; it is not 
obliged to make part payment. t 





* Thomas v. Bank, 46 Ill. App. 461; Fragklin Bank v. 
Byram, 39 Me., 489. 

+ There are a number of decisions to this effe>t. For ex- 
ample, in Beauregard v. Knowlton, 156 Mass., 397, it is held 
presentment of a check for more than the balance, does not 
entitle the holder to demand the actual balance. And even 
in Nebraska, where the rule is that a check is an assignment 
to the holder, and holders may sue banks upon good checks 
after refusal of payment, which cannot be done by holders 
of unaccepted checks in all states where they do not consti- 
tute assignments, the Supreme Court of Nebraska held in a 
recent overdraft case (Henderson v. Bank, 59 Neb. 280): “In 
the case at bar, the amount on deposit was less than the 
amount of the check; and the check being for a sum greater 
than stood to the credit of the drawer, the bank was under 
no obligation to pay the check or to make the partial pay- 
ment. The check was not operative as an assignment, since 
the funds were not present to meet it. The bank was not 
obligated to pay it in whole or in part, and it did not trans- 
fer the fund.” There is one case in an inferior court which 
supports the idea that a bank is obliged to make part pay- 
ment if the holder of the check is willing to take it, but the 
case is outweighed by all the other authorities on the sub- 
ject. In Bromley v. Bank, 9 Phila. 522, it was held that 
where the payee of a check on a bank offers to take the 
smaller sum, it is the duty of the bank to pay it to him. The 
court said: ‘If the holder of the check is willing to receive 
the smaller sum, as the bank is entitled to retain the check 
as evidence of payment and of the holder's right to receive 
the money, it should indorse the amount of its payment on 
the check, and issue to the holder a certificate of having re- 
ceived the check from him, and of having paid so much on 
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_ The further question arises, although 
the bank is not obliged to make part 
payment, is it justified in doing so, if 
it chooses to accommodate the holder, 
who is willing to accept it. This is not 
clearly settled by the authorities, and 
opinions differ. Some argue that an 
authority to pay the face of a check, is 
not an authority to pay part of it only. 
But where the holder is willing to sur- 
render the check, for part payment, the 
bank would probably be safe in paying 
the smaller amount to the drawer’s 
credit and taking up the check.* It is 
largely a matter for its own discretion. 





3. Suppose the holder of the check offers to pay 
in $25 to the credit of the depositor, if the 
bank will pay him the check in full? Would 
the bank have a right to make such an ar- 
rangement? 


It must be remembered that the bank 
is under at least a moral duty to its 
customer not to disclose the state of his 
account to every outsider to the custom- 
er’s detriment, and unless the bank 
first informs the holder of the check of 
the amount to the drawer’s credit, the 
latter cannot know the amount of the 
deficiency. In all Negotiable Instru- 
ments Law states, and most others, the 
bank is under no contract duty to the 
holders of its customers’ checks. If 
good checks are refused payment, the 
holders must look to the drawers for 





account of it. In this case the plaintiff offered to deposit to 
the credit of the drawer a sufficient sum of money to make 
the check good, if the bank would pay to him the amount of 
the check when so made good. This was all that the bank 
in reason could ask, and would have been a sufficient pro- 
tection to it from any demand which the drawer could make 
for the money.’ So far as this case decides that a bank is 
obliged to make part payment, if the holder is willing, it 
is contrary to all the other cases, and is not a correct state- 
ment of the prevailing law. 

* In an early Massachusetts case (Dana v. Bank, 13 Allen, 
448) the court said: ‘It is enongh now to hold that a check 
drawn upon a bank for more than the amount of the draw- 
er’s fund on deposit creates no lien upon and gives the payee 
no right to the actual balance, until the bank has agreed to 
pay it pro tanto.” This is a ruling to the effect that a bank 
has a right to make part payment, if it chooses, though not 
obliged to do so. 
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recourse; not being assignments, t'-y 
cannot sue the bank for refusing ‘o 
pay. The bank is the paying agent of 
the depositor, and its first duty is to 
him, to so act as to protect his credit. 
Now the question is, is the depositor’s 
interest best served, when an overdraft 
is presented and the holder says he is 
willing to pay in any deficiency, in 
order to receive payment of the actual 
balance, to refuse payment and dis- 
honor the check, or to state the defici- 
ency, receive it as a credit, and pay and 
take up the check. Is it to the deposi- 
tor’s detriment, or in his interest, to 
reveal the state of his account under 
such circumstances? This is a question, 
probably, which every banker must de- 
cide for himself, in the light of the 
circumstances as he sees them. The 
bank, doubtless, has it in its power to 
make such an arrangement, if it chooses, 
and would incur no liability to its de- 
positor for so doing. 





4. Where the bank takes the $25, and with the 
$75 balance, pays the check of $100, is the 
bank not “in” $25? Suppose the customer 
comes around the next day with the remain- 
ing $25? 

The bank does not gain anything by 
the transaction. The $25 paid by the 
holder of the check has gone to the 
customer’s credit, and the additional 
$25 deposited by the customer, will 
make his account show a credit of $25. 
The question will be between the hold- 
er and the customer. The holder of the 
check is out $25 unless he can recover 
it from the customer. It is a rule of 
law that a stranger, who voluntarily 
pays the note or debt of another, as 
distinguished from purchasing and 
taking an assignment of it, has no re- 
course upon the debtor for the money 
paid. This is on the theory of a gift or 
gratuitous payment. But in this case, 
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the holder of the check who was a party 
to it and not a stranger, did not pay 
the customer's debt, the bank paid it; 
and to enable the bank to pay it, the 
holder advanced the money for the 
credit of the customer, The holder 
could probably recover the $25 from 
the customer in such a case. 


ATTACHMENTS OF DEPOSITS. 


5. A gives B his check for a bill of goods. B 
goes directly to the bank on which it is 
drawn, and cashes it. Although it is before 
the closing hour, the teller has settled his 
cash, so does not give the check to the 
bookkeeper. At the opening hour, an at- 
tachment is placed upon the account before 
the item has gone through to the book- 
keeper, it being served upon the officers 
and noted on the ledger before the bank 
was aware of it. Who should lose, the 
bank or the other? 


The bank would not be the loser in 
such acase. It has paid the check of 
its depositor the previous day during 
banking hours, leaving an insufficient 
or perhaps no balance for the subse- 
quent attachment. At the time the at- 
tachment is served, the bank is not, in 
reality, indebted to its depositor for the 
amount; it only supposes it is, from the 
fact that the attachment is served be- 
fore the teller has reported the amount 
paid on the check to the bookkeeper; 
and the bookkeeper notes the attach- 
ment against the account, in ignorance 
of the fact that a check has been pre- 
viously paid which would wipe out the 
account, and leave nothing to be attach- 
ed. Under such circumstances the at- 
tachment would not hold the bank. The 
mere fact that the bank’s books show 
an indebtedness, which does not exist 
at the time of service, does not pre- 
clude the bank from asserting the real 
fact, that it is not indebted. The at- 
taching creditor is in no better posi— 
tion than his debtor—the depositor— 
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as to the deposit. When the attach- 
ment is served, any debt due from the 
bank to the depositor is secured; but if 
there is no debt due at that time, the 
bank is not liable because its books 
mistakenly show one. 





6. Suppose the answer of the bank that the de- 
positor’s account is sufficient for the at- 
tachment, misleads the sheriff, so that he 
does not serve the writ on another bank in 
which the man has a deposit, and that 
amount which might have been attached, 
islost. Would the first bank be liable in 
such a case? 


That raises the question of estoppel. 
It might be that the bank, by stating 
as a fact something upon which the at- 
taching creditor relies to his detriment, 
would be estopped from showing that 
its statement that the depositor had the 
amount to his credit was not true, and 
a mistake. But I do not understand 
that a bank is obliged, at the time an 
attachment is served, to state the 
amount to the credit of the depositor, 
unless there is something in the Con- 
necticut statute to compel it. It is 
sufficient to make the disclosure at the 
time when it makes a written answer 
to the attachment by way of a return 
to the process. 





7. I think the reason why the amount of the 
account is stated when the attachment is 
served is that this saves the bank officer's 
going to court as a witness. If not stated, 
he would have to go to court. 


Of course, the details of this matter 
of service of attachment are probably 
regulated by the Connecticut statute. * 


* The General Statutes of Connecticut provide, among 
other things, that “‘ where a debt is due from any person to 
such defendant,” plaintiff may insert in his writ a direction 
to the officer to leave a true and attested copy thereof and of 
the accompanying complaint, at least 12 days before the re- 
turn day, with the debtor of the defendant; and from the 
time of leaving such copy any debt due from any garnishee 
to the defendant * shall be secnred in the hands of such gar- 
nishee to pay such judgment as the plaintiff may recover.""— 
Sec. 880. The plaintiff may insert in the writ a direction to 
the garnishee to appear before the court to which the pro- 
cess is returnable and disclose on oath whether he is indebt- 
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8. A bank holds the note of its depositor for 
$500 due on a certain day. The depositor 
has just $500 to his credit. On the morn- 
ing of the day the note falls due, an at- 
tachment of $500 is served on the account. 
Which gets the money, the bank or the at- 
taching creditor ? 


The bank is entitled to the money as 
against the attaching creditor. The 
note is due on the morning of the day 
of maturity and the bank, having the 
tight of set-off against the deposit, 
would not owe the depositor anything 
upon which the creditor could attach. 


9. But does nota man have until 3 o'clock to 
pay his note? If he brings the money in 
by that time, the note is not past due, and 
it cannot be protested until after 3 o’clock. 
So is the note really due at the time the 
attachment is served ? 


The note is due at any time on the 
day of maturity. If a note, payable at 
a bank, is presented in the forenoon and 
payment refused, the holder is not 
obliged to wait until 3 o’clock, but can 
haveit protested immediately. At the 
same time, the maker of a note has the 
whole of the day in which to pay, and 
it is usual to wait until 3 o'clock before 
protesting. But the law is that protest 
can be madeimmediately upon dishonor, 
during banking hours, but if the maker 
subsequently pays the note during the 
day, the protest becomes of no avail. 
When the bank itself holds the note of 
its depositor, no other demand of pay- 
ment is necessary than its mere posses- 





ed to him.—Sec. 881. The officer serving the process on any 
person or corporation named as garnishee shall, at the time 
of service, make inquiry as to the amount then owed by gar- 
nishee to defendant; and if the garnishee shall thereupon 
disclose whether anything is then owed to said defendant, 
and, if so, how much, the officer shall indorse the disclosure 
on the process as a part of his return, and such disclosure 
shall excuse the garnishee from appearing, unless thereafter 
summoned as a witness, and the court may, without further 
proof, find the fact to be as shown by the disclosnre—Sec, 
882. 
Under this, where a bank, upon service of an attachment, 
stated an amount due a depositor, which, afterwards, it 
found was a mistake, and that it was not indebted, it would 
seem necessary for it to make a disclosure of the true fact on 
the return of the process. 
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sion by the bank. On the mornin. of 
that day, its depositor is indebted ‘9 it 
for the amount of the note; it is inc-bt- 
ed to its depositor for an equal am unt 
upon deposit account; by operation of 
the law of set-off, it owes its depositor 
nothing, the deposit being no more ‘han 


the amount of the note, and there is 





nothing, when the attachment is served, 
upon which it can operate. 
10. Would the case be different if the note was 


payable at the bank and owned by some 
one else, and mailed to the bank for collec- 
tion, the bank receiving it on the day of 
maturity ? 


If the attachment was served before 
the bank received the note, the attach- 
ment would take precedence. If the 
bank received the note before the at- 
tachment was served, and had marked 
it paid and charged it on its books and 
drawn its remittance check, the note 
would be paid, and the attachment 
would be defeated.* The question 
would be more difficult if the attach- 
ment was served after the collecting 
bank had received the note, payable by 
itself, but before it had done anything 
about paying it, by charging it up or 
cancelling it. The question would be 
whether mere possession, by a bank, 
as collecting agent, of a note payable 
by itself, with sufficient funds to pay 


* An interesting case, illustrating this, is Nineteenth Ward 
Bank v. First National Bank, Supreme Court of Massachu- 
setts, reported in tce JourNnaAL for August 1903. A bank 
holding sufficient funds of a depositor, received through the 
mail from another bank, for collection, its depositor’s note 


made payable at the bank. On the morning of the day of 
maturity, the cashier drew the bank’s check in favor of the 
owner of the note for its proceeds, stamped the note paid, 


cancelled it and filed it with the paid items for entry at the 
close of the day. At this point of time, he was notified by 
telephone that the maker had made an assignment and re- 


quested by the assignee to hold the account. The cashier 
accordingly did not send his check, and retraced the other 
steps taken in payment of the note. In an action by the 


bank which owned the note against the bank which received 
it for collection, the court held that prior to the call to the 
telephone, the note had been paid; the only remaining duty 
resting on the payor bank was to remit the proceeds, and it 
was liable for the proceeds to the owner bank. 
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it -efore attachment served, would be 
construed as a payment of the note, so 
as ‘o defeat the attachment. 


VAYMENT AFTER BANKING HOURS. 


11. If a bank cashes a check after the closing 
yur and the customer announces his fail- 
ure between that time and opening hour in 

e morning, who loses? 


This raises the question of the valid- 
ity of a payment after banking hours. 
The rule as to presentment of paper 
payable at the bank is that it must be 
mace within banking hours, except that 
a demand after banking hours before 
the bank is closed for the day, where 
there is some one atthe bank authorized 
to answer the demand is a valid demand 
upon which to base a protest, provided 
at no time during the day hasthe bank 
held funds of the maker or drawer suffi- 
cient to pay the instrument. As to pay- 
ment of a check by a bank, made after 
the close of regular banking hours, I 
would be inclined to regard it asa valid 
payment, although the question is not 
free from doubt. Of course, the bank 
cannot be compelled to pay after three 
o'clock; but there are cases where it 
does cash or certify after that hour; 
and in the case of checks presented 
through the mail, banks certainly do 
not restrict themselves to the regular 
banking hours during which the bank 
is Open to the public, to pay the checks, 
but mail away remittance drafts later 
in the dayorevening. Thecase might 
be different where a check was present- 
ed and paid after 12 o’clock on a half- 
holiday Saturday, for there the law 
would seem to step in and provide that 
paper presentable and payable on any 
holiday or half holiday, is payable on 
the next business day. In such case, 
there would be more doubt as to the 
validity of a payment made on~a~holi- 


day where other rights intervened ; but, 
ordinarily, if a bank chooses to cash a 
check after banking hours, and not com- 
pel the holder to wait until the next 
day, it would seem the payment would 
be valid and chargeable, and the as- 
signee for creditors of the depositor, 
taking by assignment after the pay- 
ment and before the opening hour next 
day, could not claim the amount as part 
of the assigned assets of the depositor. 
This, of course, is mere opinion. To 
the contrary it might be argued that 
the contract of the bank with the de- 
positor is to pay his checks only during 
banking hours, and the check affords 
no authority to pay after 3 o’clock. The 
law upon this subject of what acts of a 
bank are or are not, valid, after bank- 
ing hours is not as fully or clearly de- 
veloped as might be desired. 


INDORSER'S MEMORANDA ON DRAFT. 


12. Jones claims that Smith owes him an an- 
nuity. Smith denies it but purchases a 
New York draft and sends it to him as a 
gift. In addition to a regular indorsement 
Jones endorses the draft “received of Smith 
this draft, the sum to be applied or entered 
to his credit on his account, Jones.” 

(1) Has Jones any right to make such an 
endorsement? (2) Should the paying bank 
accept such an endorsement? (3) The 
draft being paid, and returned to the draw- 
ing bank, should they call the attention of 
the purchaser, Smith, to such an endorse- 
ment? (4) Shouid Smith suffer loss, could 
he look to the drawing bank for recourse, 
he being in ignorance of notice of its being 
received on account, through neglect on the 
part of the drawing bank to notify him of 
the memorandum ? 


This is a memorandum on a pur- 
chased bank draft, written by the payee, 
to the effect that he had received the 
draft from the man that purchased it, 
and stating what he is going to do 
with the proceeds. There is no law 
which would deprive Jones of the right 
to write such a memorandum on the 








draft if he chooses, and it should not 
prevent its payment. The bank which 
drew the draft and received it back asa 
paid voucher would be under no duty to 
communicate the memorandum to the 
purchaser Smith, and Smith would not 
be bound or affected by it, as charging 
him with a liability for a balance due, 
which he denies. If Smith himself 
drew the draft, the case might be differ- 
ent. A man might, forexample, draw 
his check ‘‘for March rent,” and the 
payee might indorseit ‘‘not for March 
rent.” In such a case, where Smith 
had designed the check as a payment 
and its indorsement as a receipt for 
March rent, the drawee bank, which is 
Smith’s paying agent, should probably 
take notice of the memorandum and re- 
fuse to pay the check, as possibly bind- 
ing its depositor to a condition contrary 
to his contract. But in the case of a 
purchased bank draft we think the in- 
dorsement by the creditor of words of 
such nature, would have no more ef- 
fect upon the purchasing debtor than 
if the latter had tendered a national 
bank note in payment, and the creditor, 
before asking for its redemption in 
legal tender had indorsed a memoran- 
dum on it that he received it on ac- 
count and not in full. 


RESTRICTIVE INDORSEMENTS AND GUAR- 
ANTIES. 


13. Will you give an account of the restrictive 
indorsement ruling and what led up to it. 
Some of our younger members who know 
that such indorsements have to be guaran- 
teed, don’t know the why and wherefore. 


The requirement of guaranty of items 
bearing restrictive indorsements is to 
insure recourse by the bank of payment 
upon the bank receiving payment, in 
case prior indorsements are forged or 
unauthorized. It isobviously impossible 
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for banks, paying checks and drifts, 
drawn payable to order and havin. on 
them a series of indorsements, to know 
concerning the genuineness of all prior 
indorsements. It pays such checks re- 
gardless of such knowledge in reliance 
upon the responsibility or warranty of 
the bank which receives payment in 
case of forgery of a prior indorsement 
and that bank, in turn, looks to its pre- 
ceding indorser. Now, indorsements 
are of two classes, title-conveying and 
agent-creating. An indorsement in 
blank, and the indorsement in full— 
pay to the order of—are forms of in- 
dorsement which pass title; an indorse- 
ment ‘for collection,’ on the other 
hand, does not pass title, but is a mere 
authority to the indorsee to collect as 
agent of the indorser. There are var- 
ious forms of these agent-creating in- 
dorsements. Upto a few years ago, 
banks paid checks to banks presenting 
them regardless of the form of indorse 
ment through which the presenting 
bank held the check. It was assumed 
the presenting bank was responsible in 
all cases for forgeries, in the prior in- 
dorsements. Then came a decision 
which startled banking circles.* A bank 
in Connecticut drew a check on its New 
York correspondent for $8. The payee 
raised this to $1,800, traveled into 
Pennsylvania, indorsed it in blank, and 
left it with a Pennsylvania bank to col- 
lect. That bank indorsed it ‘‘pay to 
order of N. Y. Bank for collection for 
account of Pennsylvania bank.” The 
New York bank collected the $1,800 
through the clearing house from the 
bank on which drawn and remitted to 
the Pennsylvania bank, which bank 
turned the money over to the payee. 
Then it was discovered that the check 
had been raised and the bank which 


* Park Bank v. Seaboard Bank, 13 B. L. J. 78. 


oe 
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paid the check sued the bank which re- 
ceived payment through the clearing 
house, supposing it responsible. The 
New York Court of Appeals held the 
receiving bank was not responsible. It 
was a mere agent for the Pennsylvania 
bank and not responsible as warrantor 
of genuineness, as in case where it re- 
ceived payment of an item of which it 
was the owner or apparent owner. A 
legal distinction was made or pointed 
out between the responsibility of a 
bank which held an item as owner, and 
one which held it as agent. While an 
owner, by his own indorsement, war- 
ranted genuineness, an agent did not. 
In this case, the indorsement ‘‘for col- 
lection” was held merely agent-creating ; 
title remained in the Pennsylvania bank ; 
and the form of the indorsement was 
notice to the bank of payment, that the 
collecting bank was only an agent, not 
responsible for genuineness, and not 
liable for the proceeds after payment 
over to the principal. This decision 
led to clearing house requirements that 
banks which presented items, bearing 
restrictive, agent-creating, forms of in- 
dorsement must guarantee previous in- 
dorsements, and in some cases, guaran- 
tee against alteration. These require- 
ments have been adopted to protect 
banks of payment and give them re- 
course upon banks receiving payment, 
upon their guaranties, in all those cases 
where the indorsement under which 
the receiving bank has held the paper 
has been restrictive, and those banks, 
without the guaranty, merely agents, 
not liable as such. The latest form of 
indorsement to be held restrictive and 
included within the requirement of 
guaranty by some clearing houses, is 
the form ‘‘pay any bank or banker or 
order.” The courts in two or three 
cases have held this form of indorse- 


207 


ment is not a title conveying form, but 
is a form by which the indorser ap- 
points an agent to collect for him. 





14. I had always supposed that the bank mak- 
ing the restrictive indorsement was the 
one that was not liable, unless there was a 
guaranty. 


No. It is the restrictive indorsee. 
The indorsing owner, who puts on a 
restrictive indorsement, is liable, as 
owner, for genuineness of prior indorse- 
ments. In the case I have already re- 
ferred to, the New York paying bank, 
failing to recover from the New York 
bank which received payment, then 
brought suit against the Pennsylvania 
bank, and recovered.* The court said 
that the draft, by the payee’s indorse- 
ment in blank, had been indorsed abso- 
lutely to the Pennsylvania bank, and 
they directed its collection for their ac- 
count. If they were acting as agents, 
the agency was not disclosed, and the 
bank of payment had the right to rely 
on the responsibility of the Pennsyl- 
vania bank as owner of the draft. 





15. Suppose a draft is made payable to an in- 
surance company and they indorse it for 
collection for their account, deposit it in 
their bank, and their bank forwards it for 
collection to another bank, which fails be- 
fore the draft is collected. Can the insur- 
ance company recover the proceeds ? 


Yes, the indorsement is restrictive 
and notice to all that the insurance com- 
pany retains title to the draft and its 
proceeds. 





16. Suppose the insurance company makes a 
straight indorsement to its bank, and that 
bank indorses it, without any restriction, 
to another bank, which fails. Will the first 
bank be responsible to the insurance com- 
pany for the full amount ? 


Yes, it has taken title from the in- 
surance company and owesit the amount 
of the item; and having indorsed away 
its title to the bank which has failed, 


~* Park Bank y. Eldred Bank, 13 B. L. J. 79. 
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its only recourse, in ordinary cases, 
would be asa general creditor of that 
bank for its proportion of the assets. 
To protect itself, it should indorse the 
item restrictively, and thus retain title. 


17. Does guarantee stamp of a bank strengthen 
an endorsement toany appreciable extent ? 
Should not the fact that the bank’s regular 
endorsement is on the check be a sufficient 
guarantee that the endorsement is passable. 
Does not the use of the guarantee stamp 
lessen the value of the bank’s regular en- 
dorsement ? 


The bank’s regular indorsement is 
a warranty of genuineness, whenever 
the bank making it owns the paper, or 
holds it as apparent owner, under an 
unrestricted indorsement toit. In such 
a case, there is no necessity of a special 
guaranty of the item. The use of the 
guaranty stamp would not add to the 
value of the bank’s regular indorse- 
ment, in such a case; nor would it les- 
sen it unless the special guaranty, by 
its terms, covered less than what a 
regular indorsement would warrant and 
then, possibly, (but whether success- 
fully or not will not be here gone into) 
it might be contended that the limited 
special guaranty was intended asa sub- 
stitute for the enlarged guaranty im- 
plied from regular indorsement. 
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REFEREE IN CASE OF NEED. 


18. A bill of exchange is drawn on Tenth Na- 
tional Bank having printed under the » ame 
of the bank “in case of need with Prown 
Bros. & Co., N. Y.” This is presented at 
Tenth National and refused. Should it be 
protested or sent to New York for presen- 
tation ? 


It should be first protested ; then sent 
to New York for presentation. * 


Would the amount payable in New York 
include the protest fees ? 


I think so. 


NOTICE TO MAKER UNNECESSARY. 


19. Suppose the maker of a note endorses it 
also with others. In case of protest does he 
have to be notified in order to hold him 
liable ? 


The maker is the principal debtor 
and no protest or notice of dishonor is 
required to hold him liable. The fact 
that he is also one of the indorsers does 
not change his absolute liability as 
maker, to a conditional one, as indorser, 
so as to entitle him to notice of protest. 





* The Negotiable Instruments Law provides: ** The drawer 
of a bill or any indorser may insert thereon the name of a 
person to whom the holder may resort in case of need, that 
is to say, in case the bill is dishonored by non-acceptance 
or non-payment. Such person is called the referee in case 
of need. It isin the option of the holder to resort to the 
referee in case of need or not as he may see fit.” And 
further provides: ‘* Where a dishonored bil] has been ac- 
cepted for honor supra protest, or contains a reference in 
case of need, it must be protested for non-payment before 
it is presented for payment to the acceptor for honor or 
referee in case of need.” 


THE NEW “BURROUGHS” WORKS. 


The little booklet recently issued by the Bur- 
roughs Adding Machine Co., of Detroit, is one 
of the handsomest of the kind that has come to 
our notice. It is beautifully illustrated, printed 
in two colors, and portrays in condensed form 
the new plant of the company. It contains a 
very interesting historical sketch of the Bur- 
rough’s Adding Machine from the time the 
first machine was made in 1889 down to the 
present, a brief description of this model manu- 
facturing plant, a view of the exterior, showing 


the “saw tooth” construction of its roof, and also 
views of a number of the different departments. 

The Burroughs Adding and Listing Machine 
has become a household word among the banks 
of this country. Without it, it would be impos- 
sible to accomplish what is accomplished in the 
banking and mercantile business to-day. It is 
the only successful adding machine that has as 
yet been placed on the market. No better proof 
of this statement is needed than the fact that 


upwards of 24,000 are now in use. a. F.W. 



















INQUIRIES AND CORRESPONDENCE. 


INQUIRIES AND CORRESPONDENCE. 


THs department is carried on for the benefit of all subscribers, who are entitled to submit 
juestions of general interest, and expect prompt and careful consideration thereof, without 


charge. 
is made to the contrary. 


MADISON, WIS., March 6, 1905. 
Laitor Banking Law Journal: 

DeaR StrR:—If A makes his negotiable note 
for a certain sum, payable at a certain bank on 
a certain day, and tenders the sum when due— 
the note not being there—deposits the full 
amount in the said bank to pay the note—will the 
note continue to draw interest until the time of 
its presentation, or will interest cease upon the 
deposit being made at the place and time due? 

Attorneys here differ in opinion. We would 
like yours. N. B. V. 


Answer.—The deposit stops the in- 
terest. 

The rule was early recognized in this 
country that if the holder of a promis- 
sory note, payable at a fixed time and at 
a particular place, does not have it at the 
designated place of payment at its 
maturity, and the maker is ready and 
offers to pay it at the time and place 
appointed, in an action on the note, he 
may plead such facts, as he would 
plead a tender, and bring the money 
into court, not in bar, of course, of the 
action but in bar of interest from ma- 
turity, damages and costs. Caldwell v. 
Cassidy,8 Cowen, 271; Mahan v. Waters, 
60 Mo. 170; Wallace v. McConnell, 13 
Pet. 136. 

The supreme court of the United 
States ina coupon case, once said :* ‘‘The 


* Walnut v. Wade, 103 U. S. 695. 


For unpublished replies, of a private nature, a reasonable charge is made. 


Note Payable at Bank. 


Deposit of sum due, at maturity, with bank where note is payable, will stop running of interest. 


The names and places of those submitting inquiries are published, unless special request 


fact that they are made payable at a 
particular place does not make a pre- 
sentation for payment at that place 
necessary before a suit can be main- 
tained onthem * * * The failure 
to present the coupons for payment 
does not prevent the running of inter- 
est. If the town had shown that it had 
money ready to pay the coupons at the 
time and place where they were pay- 
able, this would have been a defense 
to the claim for interest. But no such 
proof was offered, nor was it claimed 
that the fact existed.” To the same ef- 
fect is the Pennsylvania case of Rail- 
road v. Adams, 54 Pa. St. 94. 

In brief, the common law rule with 
reference to paper payable at bank or 
other specified place has been that pre- 
sentment at the place at maturity is 
not necessary before action against the 
maker, and failure to present will not 
stop the running of interest, unless the 
maker shows affirmatively that he was 
ready and willing at the time and place 
to make payment and, this being shown, 
it is equivalent to a tender and a bar 
to recovery of anything beyond the 
principal. 

When the Negotiable Instruments 
Law was enacted in different states 
this rule was expressed as follows, being 
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the first section in the article relating 
to ‘‘Presentment for Payment.” 


‘‘Presentment for payment is not 
necessary in order to charge the person 
primarily liable on the instrument; but 
if the instrument is, by its terms, pay- 
able at a special place, and he is able 
and willing to pay it there at maturity, 
such ability and willingness are equiva- 
lent to a tender of payment upon his 
part. But except as herein otherwise 
provided, presentment for payment is 
necessary in order to charge the drawer 
and indorsers.”’ 


In the majority of Negotiable Instru- 
ments Law states this clause stands as 
above—and having the money at bank at 
maturity would, thereunder, be equiva- 
lent to a tender of payment, which 
stops interest. In New York, the legis- 
lature in 1898, the year following its 
first enactment, amended this section 
by inserting the words ‘‘and has funds 
there available for that purpose’ after 
the words ‘table and willing to pay it 
there at maturity.” Under this, where 
aman made his note payable at his office, 
he would have to keep the funds in his 
office to meet it; it would not do to have 
them on deposit in his bank. The criti- 
cism is, that the addition was unneces- 
sary; the ability to pay at maturity was 
sufficient. 

In Wisconsin, for some reason, the 
legislature, when it enacted the law in 
1899, left out the provision entirely 
that ability and willingness to pay at 
the place at maturity are equivalent to 
tender. The section in the Wisconsin 
law is simply: 
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‘‘Presentment for payment is no‘ ne- 
cessary in order to charge the person 
primarily liable on the instrument. But 
except as herein otherwise provided, 
presentment for payment is necessary 
in order to charge the drawer an‘ in- 
dorsers.”’ 


This leaves the rule as at common 
law; but we do not know that there is 
anything in the Wisconsin judicial view, 
different from what is held elsewhere, 
that where a note is payable at a speci- 
fied bank or place, the maker's ability 
and willingness to pay it there at ma- 
turity—and depositing the money in 
bank to meet the note at maturity is 
certainly such a case—may be pleaded 
in bar of interest, damages and costs. 
In fact, upon investigation, we find 
that the supreme court of Wisconsin 
has said :* 

‘‘The law seems to be well settled in 
this country that a demand at the place 
named in the contract, bill or note, be- 
fore suit, is not necessary; but that no 
such demand was made is matter of de- 
fense on the part of the debtor, that he 
had funds at the place named, and was 
ready to make payment on demand at 
that place, and has suffered damage in 
consequence of the failure to make such 
demand, but not in bar of the suit.” 

Clearly then, where the maker tend- 
ers, at maturity, to the bank where 
payable, and deposits, the money to 
pay his note, he can plead such facts 
in bar of interest, and of other liability 
than the precise amount due at maturity. 


* Bank v. Railway, 45 Wis. 172; at page 176. 


Demand Note Payable at Bank. 


Is it the duty of the bank to pay on presentment, if in funds, without special order or instructions from its depositor * 


, NEW JERSEY, March 2, 1905. 
Editor Banking Law Journal : 
DEAR SIR:—In your reply to my inquiry in the 


February number, you say you think demand 
notes payable at bank should be payable like a 
check if demanded within a reasonable time. 
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-e you carefully considered this? Let me 

e two arguments that appeal to us on the 

ther side. 

Demand loans are not commercial; that is, 

hey are not given in the ordinary commercial 
transactions between merchants and, except 
when given as they are on Wall Street, really 
mean that they are given at the convenience of 
the maker or payee, and I think almost invari- 
ably are given with the understanding, direct or 
implied, that arrangements will be made for 
collecting or paying, more or less at the con- 
venience of the other. It seems to me that this 
changes the situation and the banker has a 
right to say that the note is made payable at the 
bank merely for convenience, and that he should 
have a special order to charge it against the 
maker's account. 

If a demand loan, payable at bank, is charge- 
able to the maker's account at the bank on any 
day after date, for a reasonable time, then the 
maker must maintain in his bank, for say about 
four months, a balance sufficient to meet that 
note if presented. Surely he would not expect 
to do this or he would give a check instead of a 
demand note, and it seems to me it should not 
be asked of him with the alternative of discredit. 

| am inclined to feel that these two reasons 
are sufficient, not only to justify a bank in re- 
fusing to pay a customer’s demand note, although 
payable at such bank, without special instruc- 
tions, but also to make such bank, under such 
circumstances, feel that if it paid the note it 
would really be buying it subject to the equities. 
I shall be glad to have you go into this matter 
again and answer in the same way you did 
before. PRESIDENT. 


Answer:—We have reconsidered this 
question, but still think that under the 
rule of the Negotiable Instruments Law, 
a demand note payable at the bank 
should be paid, likea check, if demand- 
ed within a reasonable time. The law 
plainly provides: ‘‘Where the instru- 
ment is made payable at a bank it is 
equivalent to an order to the bank to 
pay the same for the account of the 
principal debtor thereon.” This covers 
notes and acceptances payable at the 
bank, as well as checks, and provides a 
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rule as to demand notes, as well as time 
notes, as the statute makes no excep- 
tion of the former class. 

It is undoubtedly true, in most cases, 
when a man gives his demand note, 
whether he makes it payable at the 
bank or not, that there is some under- 
standing by which he will have a limit- 
ed indulgence or period of temporary 
credit before being called upon to pay 
it. Ifthe design was immediate pay- 
ment, he would give his check, rather 
than his note. But when he gives his de- 
mand note, payable at the bank, this 
presumed intention of temporary in- 
dulgence cannot, we think, change the 
legal nature of the instrument, as de- 
fined by the law, or operate to change 
the duty imposed upon the bank, by 
the law, with reference to honoring 
customers’ paper, whether checks, or 
notes or acceptances, when presented at 
the bank in due season. A man might 
give his check upon understanding with 
the payee that it will be held for a cer- 
tain period; this would not change its 
legal nature, or the duty of the bank to 
pay, if presented earlier, and it had re- 
ceived no stop-order from its customer. 
And when the customer gives his de- 
mand note payable at the bank, he is 
in effect giving his check and imposing 
upon the bank the same duties as to 
payment. If he wants the use of the 
money during the temporary period of 
indulgence which might be implied from 
giving his demand note instead of his 
check, and does not want to keep it tied 
up in bank for the entire period, he can 
give the note without making it pay- 
able at bank; then the amount is not 
payable by his banker, until he orders 
it paid out of a sufficient balance. 

As supporting the view that, when a 
man gives his demand note payable at 
the bank, no matter how strong the in- 
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ference that its immediate payment 
was not contemplated, else he would 
have given his check, it is nevertheless, 
legally, payable like a check whenever 
demanded of the bank in due season, 
the language of the New York Court of 
Appeals may be referred to. In one 
case* the court said, in the course of 
argument: 

‘‘A demand note may be payable with 
or without interest. If the security be 
not on interest, it may be a fair exposi- 
tion of the contract to hold that no time 
of credit is contemplated by the in- 
dorser, and that the demand should be 
made as quickly as the law will require 
upon a check or sight-draft. Such a 
note, payable at the bank where the 
maker keeps his funds, will perform 
essentially the office of a check, impos- 
ing the duty of early presentment in 
order to hold the collateral parties. 
Drafts or checks are, however, almost 
universally used in such transactions.” 

In another case,+ with reference to a 
note payable ‘‘on demand after date” 
at a bank, with interest ‘‘after matu- 
rity,” the court said ‘‘it should be in- 
ferred that the expectation of the par- 
ties was that the note should serve the 
purpose of a check, and be presented 
for payment, if not immediately, yet 
within a very short time.” 

* Merritt v. Todd, 23 N. Y. 28. 

t Crim v. Starkweather, 88 N. Y. 344. 
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When these judicial expressions 1 
made, the law of New York was th: ; 
note payable at bank ‘‘in so far as + 
lates to its presentment at bank, 
duties of the bank in respect to i 
equivalent to a check drawn by ¢! 
maker upon the bank where the note i 
made payable. The bank owes a (ity 
to its customer to pay it on presentment, 
if in funds.”’* 

It would seem reasonable to concluce, 
then, that a demand note payable at 
bank is equivalent to a check, imposing 
the duty of payment by the bank, upon 
due presentment, if in funds; and while 
in the great majority of cases where 
demand notes, instead of checks, are 
given, there is probably some under- 
standing of a reasonable time of indul- 
gence before payment, makers of ce- 
mand notes in such cases, should not 
make them payable at their bank, in 
states governed by the Negotiable In- 
struments Law, for they are putting 
out what, in effect, are orders upon 
their banks, obligating the latter to pay 
out of sufficient funds whenever de- 
manded. In the face of the law defin- 
ing the contract as an order upon the 
bank to pay, the bank would not be 
justified, we think, in refusing payment 
upon demand, on the ground that it 
had received no special instructions. 


* Indig v. Bank, 80 N. Y. 106, 





Check Returned for Missing Indorsement of Payee—Checks Presented for More 
Than Balance. 


Opinion expressed that a notation on a check by the drawee “returned for indersement of payee” not equivalent to 
certification ; also that where checks for more than balance are simultaneously presented, bank may use its own 
discretion which to pay and which to reject. 


SMITHVILLE, TEXAS, Feb. 2oth, 1905. 
Editor Banking Law Journal: 
DEAR SIR:—Please answer the following in 
your Journal: 
1. A draws a check on us payable to the 


order of B, who lives in another town. B takes 
credit or cashes the check at his local bank 
without endorsing it, which bank endorses it in 
the usual way, “Pay any bank or banker, all 
prior endorsements guaranteed, etc.,” and for- 
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s to its reserve agent at Houston, Texas, 

lection and credit, which reserve agent 

s to us for collection and remittance in 

nt exchange. We return, unpaid, the 

k with the following notation on the back 

reof: “Returned for indorsement of payee.” 

ippose A should come into our bank and draw 

his entire balance before the check in question 

is again presented to us for payment, would we 

be held responsible? Or, in other words, would 

that notation on the back of the check be held 
equivalent to certification ? 

2. A gives his check on us to the order of B, 
for say, $10.00, nearly the amount of his 
balance. One day later he gives C his check on 
us for the same amount without depositing any 
more funds with us. On the day he gives C his 
check they are both presented simultaneously 
by the payees respectively. Should we dis- 
criminate by paying the one that antedates the 
other one day, or should we defer payment on 
both until B and C adjust the matter between 


themselves ? Yours truly, TEXAS. 

Answer:—1. In our opinion ‘‘return- 
ed for indorsement of payee’ would 
not be construed by any court as equiva- 
lent to ‘good when properly indorsed” 
or to any other form of certification. 
Certification is the bank’s contract to 
pay. Wedo not think any agreement 
to pay can be spelled out from a return 
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of the check for indorsement of the 
payee. The bank simply returns it as, 
when presented, it is not in form to 
constitute a due demand and authorize 
its payment. The bank sends it back 
for correction, nothing more. There is 
no agreement express or implied -to 
hold the fund as against the check when 
later presented. There is nothing, so 
far as we can see, to prevent the bank 
from honoring the drawer’s check for 
the entire deposit immediately there- 
after. 

2. A check is not an assignment to 
the payee in Texas, therefore priority 
of date of two checks simultaneously 
presented aggregating more than the 
balance, does not compel the bank to 
pay the one prior in date and reject the 
other. It can pay either one of the 
two. The bank is not liable to the holder 
of any check, payment of which it re- 
fuses, but only to the drawer in case it 
refuses to pay his good check. Where 
the drawer has drawn checks for more 
than the balance, which are simulta- 
neously presented, he certainly has no 
ground of complaint, no matter what 
discrimination the bank exercises in 
paying some and rejecting others. In 
this case we should say the bank should 
pay either check and reject the other, 
using its own discretion as to which 
payee was the most entitled to the 
money. 


Protest of Inland Check in California. 


PACIFIC GROVE, CAL., February 21, 1905. 
Editor Banking Law Journal : 

DEAR StR:—Is it necessary to protest a draft 
or check issued in this State and payable in this 
State in order to hold the endorsers ? 

Yours very truly, 
CALIFORNIA CASHIER: 


Answer:—Protest is not necessary; 
demand and notice of dishonor are all 
that is legally required. California 
has a Negotiable Instruments statute 
of its own, being part of the Civil Code. 
By that statute it is provided (3254) 
that ‘‘a check is a bill of exchange 
drawn upon a bank or banker, or a 


person described as such upon the face 
thereof, and payable on demand, with- 
out interest ;’’ (3224) ‘‘an inland bill of 
exchange is one drawn and payable 
within this State. All others are for- 
eign ;” (3225) ‘‘notice of dishonor of a 
foreign bill of exchange can be given 
only by notice of its protest.” 

It is thus seen a protest is only in- 
dispensable in the case of foreign bills 
of exchange; and as a check drawn and 
payable in the same State is an inland 
and not a foreign bill, it does not re- 
quire protest, as distinguished from 
demand and notice of dishonor, to hold 
the indorser. 
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CONDITION OF THE ORIENTAL BANK. 


The deposits of the Oriental Bank have pas- 
sed the ten million mark. On March 2, the 
official statement showed deposits of $10,465,280, 
and total resources, $12,292,594. The surplus 
and net profits were, on that date, $1,077,314; 
loans and discounts $8,009,440. The capital is 
$750,000. 

On April 9, 1903, the Oriental opened its 


down-town office, at which time R. W. Jones, 
Jr., the President, took the active management 
of the bank. Then the deposits were bu: a 
little over two million. Thus it can be seen 
that, under Mr. Jones’ management, there has 
been an increase in deposits of over $8,000,000, 
or about 400 per cent. This is certainly rapid 
progress. 


THE EQUITABLE TRUST COMPANY, OF CHICAGO. 


The Equitable Trust Company, of Chicago, 
has recently issued three handsome booklets, 
entitled, “Laws of Descent and Inheritance,” 
“Advantages of Making a Wiil,’ and “The 
Substitute.” 

The booklet entitled the Laws of Descent 
and Inheritance, contains extracts from the an- 
cient Code of Hammurabi, King of Babylon, 
(about 2250 B. C.), making a comparison with 
the statutes of Illinois, showing corresponding 
provisions to the ancient law. 

This is undoubtedly the most interesting and 
important booklet ever distributed by a financial 
institution. The information it contains rela- 
tive to dowries is of unquestionable value at 
the present day and time, particularly to those 


who are endeavoring to conserve and protect 
wealth and property. 

The second little booklet entitled, “‘The Ad- 
vantages of Making a Will,” contains, also, much 
valuable information, showing the importance of 
making a will instead of leaving property intes- 
tate and having a Probate Court appoint an 
administrator. 

The third, entitled “The Substitute’’ shows 
how the State, the Courts, and individuals of 
to-day, recognize the Trust Company as the 
proper personal substitute in the performance of 
all fiduciary offices. 

The issuing of this kind of literature for 
gratuitous distribution certainly shows enter- 
prise and progressiveness. A. F.W 


THE MISSISSIPPI VALLEY TRUST COMPANY. 


At the annual meeting of the Board of Direc- 
tors of the Mississippi Valley Trust Company, 
held February 14th, the following officers were 
elected for the ensuing year: Julius S. Walsh, 
President; Breckinridge Jones, John D. Davis 
and Samuel E. Hoffman, vice-presidents; James 
E. Brock, Secretary; Hugh R. Lyle and Henry 
Cc. Ibbotson, assistant secretaries; Frederick 
Vierling, trust officer; Henry Semple Ames, 
assistant trust officer; Wm. G. Lackey, bond 


THE GUARDIAN 


Charles L. Robinson, who has been the first 
assistant cashier of the National Bank of Com- 
merce, of New York, since that institution ab- 
sorbed the Western National, has accepted the 
vice-presidency of the Guardian Trust Co. Mr. 


officer; Eugene H. Benoist, real estate officer; 
Wm. McC. Martin, Safe deposit officer, and 
Breckinridge Jones, Counsel. 

The executive committee elected for the en- 
suing year consists of the president, three 
vice-presidents, and Messrs. Charles Clark, 
David R. Francis and Wm. F. Nolker. In ad- 
dition to other matters, this committee has 
supervision of trust estates and passes on all 
investments of trust funds. 


TRUST COMPANY. 


Robinson was the cashier of the Western when 
the merger took place in 1903. His connection 
with the latter institution dates back to 1888, 
when he began as a clerk and during his seven- 
teen years with the Western and Commerce, 





A RE-ORGANIZED BALTIMORE BANK. 


he endeared himself so closely to his asso- 
ciates in both institutions, that, upon severing 
his relations with the Commerce, he was pre- 
sented with a handsome silver service from the 
officers and clerks. Following the silver service 
came a testimonial beautifully bound in seal, 
with the signatures of the 300 officers and clerks 
of the bank. Upon the presentation of the ser- 
vice, Alfred M. Barrett made a few well chosen 
remarks on behalf of the clerks, illustrating 
their appreciation of Mr. Robinson’s association 
with them, to which Mr. Robinson replied with 
a deeply affected feeling. 

It is understood that Mr. Robinson is to have 


A RE-ORGANIZED 


To reorganize and rehabilitate a banking in- 
stitution oftentimes requires much more energy 
and ability than to establish a new institution. 

No more striking example of this kind has 
occurred in this country for a number of years 
than is shown in the first annual report of Presi- 
dent Walter A. Mason, of the Commercial and 
Farmers National Bank, of Baltimore. In this 
report, Mr. Mason sets forth all the details of 
the reorganization, showing the condition of the 
bank in the latter part of 1903, after the finan- 
cial disturbance that occurred that year in Balti- 
more; how the capitai had been impaired to the 
extent of $150,000; how the deposits had de- 
creased from $1,200,000 to less than $386,000; 
how the questionable assets were charged off; 
how the work of recovering the desirable busi- 
ness lost and securing new business was begun, 
and what has been accomplished under his 
management. All of this Mr. Masonillustrates 
in a manner highly interesting to the public as 
well as to the stockholders. 


RICHARD L, EDWARDS, president of the Na- 
tional Bank of North America of New York ten- 
dered his resignation to the directors of that in- 
stitution March 9, and at a meeting on the 16th 
it was accepted, and on the latter date Charles 
W. Morse, was elected vice-president. Up to 
time of going to press no president had been 
elected, but it was rumored that a prominent 
Western banker had been offered the position. 


ON THE 14th of February, Mr. R. I. Rogers, 
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the management of the Guardian, and there is 
no doubt, with his experience and ability as a 
banker, that that institution has a bright future. 

Mr. Robinson and Henry S. Manning, late of 
the firm of Manning, Maxwell & Moore, were 
elected directors. 

Frank W.Woolworth was re-elected president; 
George W. Fairchild, vice-president, Lathrop 
C. Haynes, secretary, and J. Frank Chandler, 
assistant secretary. 

The capital of the Guardian is $500,000; sur- 
plus $500,000. The deposits now are close on 
to $3,000,000, showing a gain of over $500,000 
since January I. 


BALTIMORE BANK. 


In this report, Mr. Mason shows, also, how 
the deposits,under his management, have grown 
from about $550,000 in January, 1904, to over 
$2,000,000 in December, 1904, an increase of 
about 300 per cent. in eleven months, this being 
accomplished when conditions in Baltimore 
were in the most unsettled condition in the his- 
tory of the city. 

In Mr. Mason’s report he does not personally 
claim nor take all the credit of the great success 
of the Commercial & Farmers to himself, but 
gives much of it to his able assistants Harry M. 
Mason, cashier, and Charles E. C. Smith and 
F. V. Baldwin, assistant cashiers. 

The new board of directors is made up of 
some of the most prominent merchants, bankers 
and professional men in Baltimore. Mr. Mason, 
the president, was formerly National Bank Ex- 
aminer, and H. M. Mason, cashier, was formerly 
the cashier of the Manufacturers National of 
Baltimore. 


formerly assistant cashier of the National 
Bank of California, in Los Angeles, was elected 
a Director and cashier of the First National 
Bank of Pasadena, to succeed Mr. H. I. Stuart, 
resigned. Mr. A. E. Edwards was also elected 
an assistant cashier of the Bank. The First 
National of Pasadena has a capital of $100,000 
and surplus and profits of $95,000. Its officers 
now are: A. R. Metcalfe, president; Ernest H. 
May, vice-president; R. I. Rogers, cashier, and S. 
F.Johnson and A.E.Edwards, assistant cashiers. 





COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported t 
New York Clearing House for the weeks ending March 12, 1904, and March 11, 1905, respect 
together with a computation of the proportionate increase or decrease of deposits for the year: 





Loans, Loans, || Deposits, | tDeposits, |Per Ce 


BANKS. 


Bank of N. Y., N. B. A..... 


Bank of the Manhattan Co. . 
Merchants’ National 
Mechanics’ National 

Bank of America 

Phenix National 

National City 

Chemical National 
Merchants’ Exch. National. . 
Gallatin National 


Nat. Butchers & Drovers’.. 
Mechanics & Traders’ 
Greenwich 

American Exchange Nat... 
Nat. Bank of Commerce... . 


Mercantile National 


Nat. Bank of N. America... 


Hanover National 
Irving National 
Citizens’ Central National. . 


National Shoe & Leather... 
Corn Exchange 

Oriental 

Importers & Traders’ Nat.. 
National Park 


East River National 
Fourth National 
Second National 

First National 

N. Y. National Exchange. . 
Bowery 

N. Y. County National 
German-American 
Chase National 

Fifth Avenue 

German Exchange 


Garfield National 
Fifth National 

Bank of the Metropolis 
West Side Bank 


First National, Brooklyn... 
Liberty National 

N. Y. Produce Exchange... 
New Amsterdam National.. 





1904. 

$ 18,267,000 
20,632,000 
12,578,900 

1 3,149,000 
20,065,400 


3,869,000 
140,816,100 


8,938,000) 
86,403 400) 
7,404,600 
2,719,000) 
4,400, 100) 
3,518,800 
43,349,500 
8,919,000 
2,641,900 
3,080,800 
9,804, 300 
7,076,100 
2,347,100 
8,171,400 
3,179,000 
15,602,000 
4,332,000 
10,699,700 
4,952,000 
5,599,500 





~ $18,984,000 


1905. | 
29,009,000 
13,637,700 
22,225,000) 
22,927,100) 

3:445,000 

207,481,100 

23,796,000} 
5,901,400) 
8,821,700) 
2,185,900) 
4,980,000) 
3,587,100) 

29,205,300 

153,764,700, 

24,390,600) 
3,338, 100) 
6,044,300) 
2,095,700) 

16,607, 300| 

48,47 3,600) 
7,024,000 

16,680, 300) 
3,232,500 
7,246,900 
7,173,000) 

29,782,000} 
8,646,500) 

24,37 3,000) 

74,371,000, 
1,203,200) 

21,128,400) 
9,539,000) 

105,742,000} 

8,070,600) 
3,146,000 
4,332,000) 
4,262,800) 

47,030,600) 
9,962,700) 
2,591,600, 
2,609,500) 

13,096, 300) 
7,712,100) 
2,689,900) 
9,119,900) 
3,625,000 

15,174,000) 
4,119,000) 

11,984, 300) 
5,598,300, 
6,096, 300) 


1904. 


26,491,000) 
14,510,700) 
13,7 13,000| 
21,250,000 
3+557,000) 
157,327,100) 
24,387,500) 
5,752,500) 
5,339,400) 
2,239,900| 
4,306,000) 
2,033,400) 
22,491,000) 
137,125,100} 
21,869,400) 
3,566,000} 
5,872,800) 
2,600,800 
14,504,500) 
59,107,600) 
5,163,000) 
8,337,400) 
2,960,400) 
6,953,800) 
8,296,600) 
35,790,000) 
6,995,200) 
22,338,000 
1,261,300 
24,090,600) 
9,704,000 
76,650,400 
6,604,300) 
3,030,000} 
5,751,000} 
3.324.400 
52,622,800 
9,708,200) 
3,335,300 
4,984,900) 
9,844,600) 
6,963,000) 
2,524,400) 
9,416,400) 
3,906,000! 
18,354,000) 
4.461,000 
9,226,700 
4,945,500 
6,541,900 


1905. 


34,024,000) 
16,989,80¢| 
24,127,000 
25,021,400) 


Inc. 


$ 17,613,000) $ 18,234,000] 3.5 


28 


2 


“4 


2,927,000] .... 


219,030,000} 

22,833,500) 
6,622,400 
6,862,700) 
2,519,400) 
5,646,000) 
3,631,700) 


12. 


=. 


22,333,000] .... 


140,829,200) 
21,121,800 
35745,100) 
6,08 3,500 
2,508,200 
15,840,000) 
59,121,600) 
6,551,000 





20,954,700 151. 
24. 


3,694,200, 
7,211,100) 


9,504,600) 


10,349,000) 
101,836,000) 
7,635,000] 
3,532,000) 
5.911.700 
239, 100) 
55.785,800 
11,204,400) 
3,955,600 
5,457,600) 
13,905,000) 
7,467,500) 
2,819,800) 
10,776,000} 
4,185,000 


26.8 


— = 


N . 
Oo com AN N Quin OO: 


=U DEE 


wnt Aon: vu 


17,937.000| .... 


4,570,000] 


10,2 31.700 
6,298,600 


2. 
Io. 
27. 


7733-300) 1 


Astor National 4,925,000 4,657.000) 


$983,178, 300/$1,132,920, 300 
| 


5,041,000 
$1,021,310,800 $1,187,665,800 


4,693,000) .... 

















+ United States Deposits included, $19.783,400. 





